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PROPERTY — ITS RIGHTS AND DUTIES IN OUR LEGAL 
AND SOCIAL SYSTEMS.! 


ConsTITUTIONAL GUARANTIES. 


From the first settlement of this country the right of private 
property, in both lands and chattels, has been recognized. It 


- was expressly recognized in the charters of the colonies. The 


charters and constitutions of the original States contained in 
general or specific terms provisions for the security of property, 
as well as of life and liberty. As new States were formed and 
admitted into the Union, the constitution of each contained 
similar guaranties. Contracts between individuals are property, 
and their inviolability has been also secured by the organic law. 

Accordingly, the constitution of each State of the American 
Union contains in terms or substance these provisions: ‘* No 
person shall be deprived of life, liberty or property without due 
process of law.’’ ** Private property shall not be taken for 
public use without just compensation; ’’ which means, as we all 
know, that private property shall not be compulsorily taken at 
ali for private purposes, and that when taken for public use the 
compensation must be actual or in money. In the organic law 
of almost every State is the provision, borrowed from the 


1 Address delivered before the New January 15, 1895, by Hon. John F, 
York State Bar Association at Albany, Dillon. 
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Federal constitution, that the legislature shall not impair the 
obligation of contracts. These are limitations upon the States, 

In the Federal constitution similar limitations exist upon the 
powers of the general government. For, by the Fifth Amend- 
ment, it is ordained that ‘* No person shall be deprived of life, 
liberty or property without due process of law; nor shall private 
property be taken for public use without just compensation.” 
And in the original constitution it was ordained ‘* That no 
State shall pass any law impairing the obligation of contracts.” 

As a result of the experience of eighty years of national life 
came the great provision, born of the travail of our civil conflict, 
known as the Fourteenth Amendment. This placed the funda- 
mental rights of life, liberty and property in the several States 
of the Union under the ultimate protection of the national gov- 
ernment, for it ordained: ‘Section 1. Nor shall any State 
deprive any person of life, liberty or property, without due pro- 
cess of law; nor deny to any person within its jurisdiction the 
equal protection of the law.”’ 

Even in this assemblage of learned and distinguished lawyers, 
judges and legislators, this reference to the more important con- 
stitutional guaranties of private property and private contracts, 
will stand excused, for they constitute the basis of any consid- 
eration of the legal rights and legal duties of the owners of 
property, and they have also an important bearing upon the other 
aspect of the subject to which I shall refer, namely, the place of 
property in our social, as well as our legal system. 


Tue EssentIAL FounDATIONS OF OvuR SociaAL Fasric. 


It was on these foundations that our government was laid. It 
was believed that these principles were those best adapted to 
insure civil security and social and individual welfare. These 
foundation-principles assert and imply the right of every man to 
enjoy personal liberty, to work out in his own way, without State 
domination, his individual destiny, and to enjoy, without molest- 
ation or impairment, the fruits of his own labor. Until lately 
the conviction among all our people has been general and un- 
questioned, that these great primordial rights, including the right 
of private property, whether gained by one’s own toil or acquired 
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by inheritance or will, were protected and made firm and secure 
by our republican system of government. Such is the established 
social order. But in our own day, the utility as well as the 
rightfulness of these fundamental principles are drawn in question 
by combined attacks upon them and upon the social fabric that 
has been builded upon them. This assauit upon society as now 
organized is made by bodies of men who call themselves, and are 
variously called, communists, socialists, anarchists, or by like 
designations. 

Presumably movements of the magnitude which these organ- 
izations have attained, have some reason for their existence. 
They cannot be put down by denunciatory epithets, and are en- 
titled to serious consideration as being at all events an organized 
protest of large numbers of men against the existing social order. 
This is a wide subject. I shall make no attempt to discuss it in 
all its breadth. My studies have not been such that I would feel 
competent to do so. One common principle, however, underlies 
and pervades all of these various movements, and that is that the 
institution of private property is wrong and ought to be abolished 
or essentially curtailed. I confine myself to this aspect of the 
subject. 

While I do not deny that there is much in our social, industrial, 
and economic conditions that ought, if possible, to be improved, 
yet I maintain that the existing social order is sound at the core, 
and that the remedies proposed which involve, among other con- 
sequences, denial of the right of private prperty, or of its full 
enjoyment, are radically pernicious, or Utopian. While I shall 
insist that private property is rightful, beneficial and necessary 
to the general welfare, and that all attempts topillage or destroy 
it under whatever guise or pretext are as baneful as they are 
illegal, I shall insist with equal earnestness upon the proposition 
that such property is under many and important duties toward 


the State and society, which the owners too generally fail fully 
to appreciate. 


Socrauistic ATTACKS ON PRIVATE PROPERTY. 


At the outset let us see whether the statement that these 
associations question the right of private property and seek its 
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abolition or essential impairment is justified, and at the same 
time let us also observe what they propose to do with it or sub- 
stitute for it. ‘*Communism,”’ says the author of the article 
on that subject in the last edition of the Encyclopedia Britannica, 
** is the name that has been given to the schemes of social inno- 
vation which have for their starting point the attempted overthrow 
of the institution of private property.” 

‘* Socialism ’’ is of various types, but in its original and pure 
from as it exists on the continent of Europe and generally else- 
where, the abolition of private property in lands and in the means 
of production is one of the declared ends in view, and the sub- 
stitution of an economic system in which production is to be 
carried on in common under State control or supervision, for the 
common benefit, on some supposed equitable principle of dis- 
tribution. This was the scheme of St. Simon, the earliest 
advocate of pure socialism. 

Louis Blane thus expounds his social theory : — 

‘‘The want and misery of man,”’ he says, ‘* must be corrected 
by a new organization of labor, which, abandoning individ- 
ualism, private property, and private competition, the fundamen- 
tals of existing society, shall adopt fraternity as its controlling 
principle.’’} 

Proudhon, the great anarch of French socialism, declared in 
1840 his hostility to property and property owners in language 
whose intense ferocity has made it world-famous. ‘* What is 
property?’’ he asked; and he answered, ‘* Property is theft ”’ 
(La propriété c’est vol), and ** property owners are thieves.”’ 

The moderate branch of Belgian socialists advocate the national 
ownership of land, and as a means of effecting the change favor 
four measures, which are so suggestive and bear so strongly upon 
some views which I shall presently present that I quote them in — 
this connection: — 

**1. Abolition of collateral inheritances. 

*¢2, Proclamation of the liberty of bequest. 

*©3, A tax of twenty-five per centum upon all inheritances. 

**4, Enlightenment of the masses so that they shall soon 


1 Ely, French and German Socialism, p. 117. 
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demand the collectivity of the soil, or, as the English say, the 
nationalization of land.’’? 

Such also are the demands of the ‘ Belgian Labor Party’’ 
formed in 1885. That party ‘looks to the triumph of the 
political and social system known as collectivistic socialism. 
The fundamental principle of this system is common or collective 
ownership of all of the means of production, especially of capital 
and land. These to be attained through a series of partial and 
preparatory reforms: such as compulsory primary instruction ; 
the attribution of corporate rights to workingmen’s unions; 
accident, sickness and old age insurance ; State ownership of the 
coal mines; the labor contract; limitation of the hours of labor; 
suppression of collateral inheritance, and a heavier tax upon direct 
inheritance.” ? 

Karl Mark, the founder of German social democracy and a 
man of great intellectual ability, declared that ‘« the foundation 
of the capitalistic method of production is to be found in that 
theft which deprived the masses of their rights in the soil, in 
the earth, the common heritage of all.’’* And so holds Lassalle. 
The more moderate Rodbertus limits the rightfulness of private 
property ‘* to income alone.’’ 

The ‘socialistic working-man’s party,’’ representing 25,000 
members, declared themselves in 1875 in the Gotha Congress, 
among other things, in favor of ‘the transformation of the 
instruments of labor into the common property of society,”’ 
and ‘* demanded the establishment of socialistic productive 
associations with State help under democratic control of the 
laboring people.’’ Encyclopedia Britannica, article ** Socialism.’’ 

Mr. Kirkup, the intelligent author of the article on socialism 
in the Encyclopedia Britannica and of a work entitled, ‘‘ An 
Inquiry into Socialism,’’ 1887, and who represents what may be 
called the moderate type of English socialism, while insisting 
that there is nothing in the fundamental principles of socialism 


1 Ely, French and German Social- 
ism, p. 151. 

2 Prof. M. Vauthier, of the Univer- 
sity of Brussels, in an article on the 
new Belgian Constitution, in Pol. 


Science Quar., Vol. IX, p. 718, Decem- 
ber, 1894. 

3 Ely, French and German Social- 
ism, pp. 181, 202. 

4 Ely, p. 168. 
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in conflict with what is good in existing social institutions, yet 
admits that socialism contemplates ‘‘a new form of social 
organization based on a fundamental change in the economic 
order of society.’’ In his view, socialism is ‘‘ in economics the 
principle of co-operation or association,’’ and looks to replacing 
the present economic order ‘* by an economic system in which 
industry will be conducted with a collective capital and by asso- 
ciated labor and with a view to an equitable system of distribu- 
tion.’’! 

Even in this modified and moderate form, socialism involves a 
substantial overthrow of the existing social system and, it would 
seem, the abolition of private property in land and in the means 
of production. 

So far as these various forms of social organizations repre- 
sent dissatisfaction with the existing economic conditions and 
seek by peaceful means to improve those conditions, they are 
open to no criticism. They have been the means of effecting 
much good in securing the recognition of the unrestricted right 
of labor combination; shortening the hours of labor; the pro- 
hibition of Sunday labor, and of the employment of young 
children; securing the sanitary inspection of factories and work- 
shops, and in many other ways promoting the welfare and inter- 
ests of laborers and employes. But so far as these movements 
challenge the rightfulness of the fundamental basis of the exist- 
ing political and social system, and advocate the reconstruction 
of society on the basis of the destruction or impairment of 
individual liberty and of private property and the substitution of 
State ownership of land and of the means of economic produc- 
tion, they are founded on illusory or false and pernicious princi- 
ples, and merit general condemnation. Much, doubtless, there is 
in existing social, economic and industrial conditions which 
demands the most thoughtful consideration with a view to im- 
prove the condition of the poor or laboring class. But history and 
experience confirm the conclusions of reason, that the present so- 
cial order, founded upon the doctrine of individual liberty, on the 
right freely to engage in any lawful business for profit, and on 


1 Pol. Science Quar., Vol. 8, p. 363. 
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the institution of private property, is destined to stand, and that 
all useful reforms and improvements in our social and economic 
conditions can be better accomplished by grafting them * on the 
old plant of private property, than by rooting it up altogether 


and planting the seedling of communism or socialism in its 
stead.” : 


RIGHTFULNESS AND UTILITY OF PRIVATE OWNERSHIP OF LAND AND OTHER 
PROPERTY. 


It is thus seen that the main point of socialistic attack is upon 
the rightfulness of private ownership of land. The main 
ground of attack is the specious proposition that land is in its 
nature common wealth, and ought to remain common to all the 
people, and that private ownership of property of any kind, if 
admissible at all, should be limited to property which is the 
direct and exclusive product of the individual labor that creates 
or produces it, and such ownership cannot rightfully extend to 
any value which it derives from the general growth of the com- 
munity. This precise form of attack in terms limited to land, 
but in principle not capable of limitation to this species of prop- 
erty, takes for its euphemistic motto a demand for the national- 
ization of land, and for its ground and reason the assumption 
that land has been converted into private ownership by force or 
fraud or other indefensible means. This assumption, especially 
in our own country, is without the slightest foundation in fact. 
Our whole history, colonial, State, and national, is convincing 
proof of the rightfulness as well as of utility of private owner- 
ship of land. 

After the discovery of America this vast continent was in a 
state of nature, sparsely occupied by barbarous tribes. Colon- 
ies were founded with the greatest difficulty, and involved a war- 
fare with nature and savages. Land and its ownership was the 
great and only efficient inducement to colonization and settle- 
ment. At that time nobody dreamed that the ownership of land 
thus acquired was epen to the slightest impeachment on ethical, 
political, or any other grounds. The hardships and difficulties 


1 Encycl. Brit. (9th ed.), art. Communism.”’ 
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of the New England, and, indeed, all of the Atlantic colonists and 
settlers need not be recounted. They are matters of familiar 
history. 

In considering this subject, let it be remembered that land 
in a state of nature is of little value. It must be reclaimed. 
Forests must be felled, wild beasts extirpated, savage tribes kept 
at bay, mines opened, fields plowed, fenced and cultivated, habi- 
tations erected; and to bring wild land into a productive state, 
and to make it of value, involved years of self-denial, privation and 
toil by the proprietor and his family. The establishment of our 
independence gave us vast tracts of unoccupied territory beyond 
the Alleghanies. The history of the conquest and settlement of 
this remote and almost unexplored wilderness, involving wars 
with Indians and struggles with nature, need not be here related. 
If one wishes to refresh his memory on this subject, let him 
read the graphic story of the settlement of Kentucky, Ohio and 
the country beyond, in Mr. Theodore Roosevelt’s late work, 
‘The Winning of the West.’’ The pioneer went out with his 
rifle on his shoulder, and ‘‘ before the land could be settled it 
had to be won.’ So in the region beyond the Mississippi, the 
Missouri and the Rocky Mountains, acquired from France. For 
forty years of my life I lived on the Mississippi, in a country 
just acquired from savages, where I have seen the process of 
settlement constantly going on. A wagon covered with white 
canvas, containing the pioneer’s family and nearly all his earthly 
possessions, penetrated into a new and, in the main, timberless 
region. A cabin of logs, a sod house, or a ‘‘ dug-out’’ on the 
side of a hill forms the first habitation, and years of labor were 
necessary to transform it into a comfortable home and make the 
land productive and valuable. Witnessing the hardships and 
toils of these pioneers and early settlers, I have been constrained 
a hundred times to say, although land was given by the govern- 
ment or sold for the small sum of $1.25 per acre, that in creat- 
ing and establishing homes thereon under such circumstances, 
they earned it many fold. 
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Pusric Poricy or THE UNITED STATES RESPECTING THE DisPosTion 
OF THE PusLic Domain — ‘‘ Toe Macic or Prorerrty.’’ 


Let it also be remembered that such ownership of the land 
_ has been acquired under an uniform, settled and unchallenged 
policy of the government originated and approved by the people 
themselves. The wise policy was early adopted by the general 
government of selling the public lands at almost nominal prices, 
and afterward the still wiser policy of giving them away under 
the homestead act, in order that they might be occupied and 
cultivated in limited parcels by a large body of owners, and not 
by tenants. I deny that this was either an unjust or a mistaken 
policy. I maintain, on the contrary, that it was a policy founded 
on the profoundest wisdom — the wisdom of having the landed 
domain broken up into small holdings, and finding its way into 
the hands of owners, who have thus the highest motive to develop 
and improve it, and a conscious and permanent interest in the 
government from which it was acquired, and by which it is pro- 
tected. It is the real counterpoise of universal suffrage. It is 
to-day our great bulwark against the revolutionary schemes of 
socialism. This policy of late years has been questioned by 
socialistic doctrinaires, and not long since I observed in one of 
their publications a lament that the United States had not 
retained the ownership of all the vast regions which now consti- 
tute forty prosperous States of the Union, occupied by multiplied 
thousands of individual owners, and leased the land instead of 
selling it. But I deny that it is better to have a land of tenants, 
though the landlord be the government, than a land of owners. 

Let me illustrate the wisdom of our policy of facilitating and 
encouraging the private ownership of land by two or three 
extracts from the celebrated travels of Arthur Young in France 
just before the French Revolution, which bring out very strik- 
ingly what he so aptly describes as ‘* the magic of property.’’ 
Under date of July 29, 1787, he writes :— 

** Leaving the rocky country of Sauve, these active husband- 
men who turn their rocks into scenes of fertility because, I sup- 
pose, their own, would do the same by the wastes if animated by 
the same omnipotent principle ’’ of ownership. 
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July 30. ** The very rocks of this region are clothed with 
verdure. It would be a disgrace to common sense to ask the 
cause: the enjoyment of property must have done it. Givea 
man the secure possession of a bleak rock, and he will turn it 
into a garden; give him a nine ‘nal lease of a garden, and he 
will convert it into a desert.”’ 

Again, November 7, 1787. ‘* Walk to Rosendale [in Flan- 
ders]. Between the town and that place are a great number of 
neat little houses on the Dunes, built each with its garden, and 
one or two fields inclosed of most wretched dune sand, naturally 
as white as snow, but improved by industry. The magic of 
property turns sand to gold.” 

And why, let me ask, did the American colonist, pioneer, and 
settler undergo these hardships and make these sacrifices? What 
was the mainspring of his action? What his controlling motive 
and real purpose? The answer is obvious. It was to gratify a 
want that is instinctive in the nature of man and which is right- 
ful in all its depth and scope, as well as beneficent in its opera- 
tion and results. That want is a spot of earth that a man can 
call his own — and which by the magic of his affections he can 
transform into a place dearer to him than all others — a home — 
a home for himself and his family, where he and they may live 
in security, and which dying he may transmit to those who are 
bound to him by the sacred ties of blood and affection. He has 
thus a title to the land, whether in town or country, which rests 
upon an undisputable foundation of justice, as well as of sound 
public policy. The opportunity thus to acquire it was equally 
open to all; it was acquired by the consent of all; its acquisition 
wronged no one and was beneficial to all, and I insist that such 
an owner has the highest of all titles, namely, that its real and 
substantial value came from the sweat of his own brow, and is 
the product of his own iabor. 

And now we are met by the teachers and advocates of social- 
istic theories who say that all this is wrong, that such ownership 
is theft; that land belongs of inalienable right to all the people 
and that it or its full enjoyment ought to be shared by all; and 
so, on the same principle, as to all other property of whatsoever 
nature, at least all property which has a productive value — that 
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is, property which yields a return without manual labor bestowed 
upon it. 

Such theories are in conflict with the existing scheme of 
organized society, and if carried into execution destructive of it. 
It is not my purpose, nor have I the time, to enter into any 
extended argument to justify the principle or the institution of 
private property. Briefly it may be said that it is supported on 
three grounds — historically, as belonging to every civilization 
that has advanced beyond the early period of common owner- 
ship; ethically, as being mediately or immediately the acquest of 
labor; and, thirdly, on the ground of utility or the common 
good. Private property, rightfully acquired, accompanied and 
limited with just conceptions of its duties, has its justification 
and support in the nature of man, and the good of society. 
Man longs for individual ownership. Property therefore con- 
nects itself inseparably with the personality of its owner. His 
dominion over it arises from his personal rights in and concern- 
ing it. Properly and legally regarded, the rights of the owner 
are personal rights, and not that incomprehensible abstraction 
called the right of things. Ihering puts this m a striking way: 
‘In making the object my own, ! stamped it with the mark of 
my own person; whoever attacks it atiacks me; the blow which 
strikes it strikes me, for I am present in it. Property is but the 
periphery of my person extended to things.’’ 

Labor is the main element of the right. Occupation is neces- 
sary in order to bestow labor upon it, and the right of owner- 
ship and dominion springs from it, and is justified by labor, and 
possession is the essential prerequisite and condition of labor. 
Only through a lasting connection with labor,’ says Ihering, 
‘can property maintain itself fresh and healthy. Only at this 
source is it seen clearly and transparently to the very bottom to 
be what it is to man.’’ ‘*Communism thrives only in those 
quagmires in which the true idea of property is lost. At the 
source of the stream it is not found.’’ ? 

The institution of private property, moreover, is justified by 


1 The Struggle for Law (Am. ed.), ed.), pp. 49, 50; Pol. Sci. Quar., vol. 
55; Pol. Sci. Quar., vol. 1, p. 604. 1, p. 605. 
2 Thering Struggle for Law (Am. 
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its utility. It arouses man from his natural inertia and love of 
ease; it induces self-denial, and is the only motive that is certain 
to enlist his ambition and activity, and to call forth the highest 
exercise of his powers. Viewed from a mere social or economic 
stand-point, the man who subdues the wilderness by his labor 
converts a waste into a productive land, makes the field bloom 
and blossom into the harvest, does not injure, but benefits, his 
fellow-men. The benefits to the individual from the ownership 
thus acquired, and the labor thus bestowed, overflow the bound- 
aries of private proprietorship and inure to the advantage of the 
whole community. Such a proprietor is a benefactor, and not 


arobber. The community owes him as much as he owes the 
community. 


ATTACKS UPON PRIVATE PROPERTY THROUGH THE EXERCISE OF POWER 
or TAXATION. 


Socialistic organizations in all their forms, being hostile to © 


private property or its full enjoyment, their attacks upon it 
assume various shapes. I have no time to notice these at length. 
The most insidious, specious and therefore, dangerous, are those 
that are threatened, attempted or made in the professed exercise 
of the State’s power of taxation. Forasmuch as the power to 
tax is supposed to involve the power to destroy, it is boldly 
avowed by many socialistic reformers, and it is implied in the 
schemes of others, that the power of taxation is an available and 
rightful means to be used for the express purpose of correcting 
the unequal distribution of wealth, and that this may be done 
without a violation of the essential or constitutional rights of 
property. Such taxes, may be, amongst others, in the shape of 
a progressive income or progressive property tax, or both; or a 
tax on the transfer or devolution of property, limited in amount 
only by the legislative will, that is to say, not limited at all, so 
that if the heir or successor gets any thing, it is by legislative 
grace, and not of right. 

Taxation in any of these forms, reasonable and proportional in 
its character, imposed as a bona fide means of raising revenues 
to help defray the public charges, may doubtless be levied, and 
under these limitations, presents merely questions of political 
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expediency. But when taxes, so-called, are imposed, not as 
mere revenue measures, but for the real purpose of reaching the 
accumulated fruits of industry, and are not equal and reasonable, 
but designed as a forced contribution from the rich for the benefit 
of the poor, and as a means of distributing the rich man’s prop- 
erty among the rest of the community — this is class legislation 
of the most pronounced and vicious type; is, in word, confisca- 
tion and not taxation. Such schemes of pillage are indefensible 
on any sound principle of political policy, violative of the con- 
stitutional rights of the property owner, subversive of the exist- 
ing social polity, and essentially revolutionary. Let us consider 
this for a moment. 

The State is a commonweal. It exists for the general good, 
for rich and poor alike. It knows or ought to know no classes. 
~ Universal suffrage is grounded upon this idea. All vote because 
all have an interest in the State, and especially because the per- 
sonal rights of individuals as distinguished from their property 
rights, are matters of universal concern. The blessings and 
benefits of the State are intended to diffuse themselves over 
all. Political duties should ever go hand in hand with political 
rights, and it is a serious and even dangerous mistake to permit 
them to become separated. The duty to support the State rests 
upon all; and, therefore, the exemption of any class from this 
duty while he enjoys the privileges of citizenship, and especially 
the elective franchise, may produce, at all events tends to produce, 
grave consequences. The one thing to be feared in our democratic 
republic, and therefore to be guarded against with sleepless vigi- 
lance, is class power and class legislation. Discriminating legis- 
lation for the benefit of the rich against the poor, or in favor of 
the poor against the rich, is equally wrong and dangerovs. 
Class legislation of all and every kind is anti-republican and 
must be repressed. If universal suffrage shall be guilty of such 
short-sighted folly as to seek in the guise of tax laws to 
deprive the owner of his property with a view to dis- 
tribute it among the community, or shall frame our tax laws, 
whether imposing direct or indirect taxation, in such manner as 
to exempt any class from bearing a proportional and just share 
of the public burdens, and distribute and impose those burdens, 
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such injustice will react upon the whole community. Such a 
course would excite class antagonism, and would also tend to 
arrest the accumulation of property or cause its flight to other 
States and countries ; it would in these and other ways injuriously 
affect the general welfare, and the real interests of the laboring 
and non-taxpaying class of the community. 


Tse Srate’s True Function — PaTeERNALISM — ILLEGAL CoMBINATIONS, 
Poots anp Trusts. 


The essential end of government is the common good of all 
the people who compose it. The State exists, not for the spe- 
cial benefit of any one or more classes less than the whole, but 
for the commonweal of all. Its benefits must not be denied to 
any class or to any person of any class; all who compose the 
State, the rich and the poor, the plutocrat and the proletariat, 
all who share in the associated life, are each and equally entitled 
to the protection, support and care of the State, whose bless- 
ings, like the air, the dew, the rain and the sunlight, should fall 
upon all without discrimination or preference. The State is 
founded primarily upon the necessity of the individual that his 
just rights shall be protected from invasion by others, but the 
complex organization of social or associated life which we call 
the State, exists for the higher end of the common benefit by 
enabling each member to enjoy, not only life and liberty, but to 
pursue happiness, that is, by aid of the State, whatever its form, 
to"develop and perfect his individual and social life and well- 
being. The scope or limit of the legitimate function of the 
State in the attainment of the ends or aims of its existence, can- 
not be conclusively defined or unalterably marked out in advance. 
All of the many attempts of this character have failed, and from 
the nature of the case will ever fail. One class of thinkers, 
extreme individualists, hold that nothing is more pernicious than 
over activity on the part of the State, which is paternalism, or 
tending toward it; and hence they maintain that the State’s 
function should be narrowly confined, being principally limited 
to protection and security of the acknowledged legal rights of 
individuals; any extension beyond this being regarded as an 


either wholly or disproportionately, upon the rich, the results of 
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unwarranted encroachment upon individual liberty. Others, 
such as extreme nationalists, favor the largest extension of the 
State’s functions, holding that the State should assume the 
ownership and control of transportation, of capital, and all of 
the means of productive industry, becoming the general or uni- 
versal father or guardian of the people in their social or eco- 
nomic relations. Between these extremes are many shades or 
degrees of opinion as to the true limits of the State’s function. 
I cannot but regard all such a@ priori speculations as of doubtful 
utility. If the true end, purpose and justification of the exist- 
ence of the State is the highest development and happiness of 
the individual and the common good of all, it must be left to 
experience to determine, from time to time, on the special exi- 

gencies and circumstances of the situation, the character and 
extent of the State’s regulation or positive intervention to 
promote the common and permanent good of society. 


Remepy ror Harmrut Trusts anp ComBrNaTIons. 


These principles are applicable and should be applied in deal- 
ing with the modern form of combination known by the name of 
trusts.”’ 

Industrial problems are constantly assuming new shapes. 
Transportation and production are largely carried on by corporate 
aggregations of capital. This cheapens cost and prices and to 
this extent inures to the public advantage. Competition, some- 
times destructive (being often the death as well as the life of 
trade), is met by combinations which assume the forms of pools 
or trusts, so-called. These combinations are professedly 
intended to maintain and steady reasonable prices and to pre- 
vent the evils of ruinous competition. When limited to this 
end, such combinations are not necessarily injurious, and may 
be beneficial. But they are capable of being used to destroy, 
not merely to regulate, competition and to increase, for a time 
at least, prices beyond those necessary to yield a fair return. In 
these and other ways the injuries to the public may far outweigh 
the advantages, in which case the question is, What is the rem- 
edy? The socialistic theorist says, let the State intervene and 
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assume the ownership of our transportation systems and of the 
leading productive industries. This is obviously the substitution 
of social industrialism for the existing order, and implies the 
surrender to the State of individual’s liberty of action. 

But no such drastic or heroic remedy — a remedy immeasur- 
ably worse than the disease — is at all needful to secure the 
public welfare. The dominion of the State over the actions 
of its corporations is supreme within the limits of their consti- 
tutional rights, which are mainly rights of property. The State 
may, with strong hand, suppress every form of combination, 
whether corporate or individual, which proves to be hurtful to 
the general good. The State can bridle its corporate agencies, 
and keep them at all times under effective and salutary control; 
it can forbid all persons, whether corporate or natural, from 
courses of action harmful to the public welfare; and thus it is 
seen that the visionary scheme of social industrialism look- 
ing to the State’s assumption of private property and of 
the means of production, and the consequent creation 
of a socialistic Grand Mogul and the resulting encroachment on 
the rights and liberties of the citizen, lacks the support of any 
legal or actual necessity. The State’s plain duty is to see that 
the just interests of the public are protected and secured so far as 
the law can do this consistently with the rights of others. The 
real test of the usefulness or hurtfulness of combinations like 
pools and trusts is experience. It may be the best policy to 
regulate them, or it may be the best policy to destroy them. 
The principle on which the State may intervene is plain. If, 
and in so far as, such combinations shall be found tending to 
create monopolies, to destroy legitimate and useful competition, 
thus interfering with the free industry of the people; to yield 
undue profits at the expense of the consumer, thereby facilitat- _ 
ing the creation of enormous private fortunes and the produc- 
tion of inequality of wealth —if such shall be seen or found to 
be their effect, the State has the power to correct the evil, and 
it would be its duty to call that power into vigorous activity. 
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NEEDED REvisIon oF Our Laws RELATING TO INHERITANCE AND POWER 


or TESTAMENTARY DisposITION— AMERICAN AND FreEencH SysTEems 
ComMPARED. 


I come now to consider a phase of the subject of property in 
its relations to the State and to our social system, which I regard 
as of the first importance. It is one which has heretofore 
received among us, I am persuaded, far less attention than it 
deserves. I regret that the time at my disposal will not enable 
me to present it with the requisite fullness. I refer to the laws 
of this country relating to the deseent and distribution of prop- 
erty on the death of the owner, and to those relating to the 
owner’s power of disposition during his life and by last will and 
testament. They are essentially founded, with some modifica- 
tions, on the feudal and aristocratic notions on these subjects 
which we derived from England. I regret that the subject 
which I proceed to consider failed to receive attention in the 
recent Constitutional Convention in this State. 

From the stand-point of political economy and of provident 
political polity, the existence of enormous private fortunes is of 
evil tendency, in that it is injurious in its effect upon the owners, 
inducing idleness and luxury in them and their children, and 
injurious in its consequences to the community in accumulating 
in a few hands so large a portion of the property and wealth, 


_ which ought to be more generally distributed — thus tending to 


divide society into classes and to separate by an impassable chasm 
the rich and the poor. Moreover, the power of the owner of a 
colossal fortune is so great as to be capable, in bad hands, of 
much abuse. A wise and provident policy, therefore, dictates 
that the statesmen and legislators of the present should, by con- 
stitutional and legislative provisions, so far as may be consistent 
with individual liberty and the just rights of property, so shape 
our policy as to secure, by its continuous and silent operation, 
as wide a distribution of property as is practicable, thereby 
preventing the concentration of vast fortunes in a few hands, 
especially the division and crystallization of society into classes 
of which property or wealth is the dividing line, and above all 
into caste-classes, in which the condition of the poor is perma- 
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nent, and without prospect of improvement. Such a condition 
is, of all others, the most efficient cause of socialistic move- 
ments. Heretofore in this country land has been so abundant 
and population so sparse as to obscure the importance of this 
subject. But our available public land is now almost exhausted, 
population is already pressing upon the means of subsistence, 
suffrage is universal, the non-property-owner is becoming rela- 
tively a much larger part of the community. These are consid- 
erations which make the subject of our laws relating to property, 
and especially real property, as respects its descent, and the 
power of the owner to fetter it by trusts or dispose of it by 
deed or will, as he sees fit, one of practical moment. It is very 
clear that existing laws do not prevent the concentration of 
wealth. Mainly upon the data supplied by the last census, Mr. 
George K. Holmes concludes that 4,047 millionaires in the 
United States own ‘*‘ about one-fifth of the nation’s wealth,’’ and | 
** possess about seven-tenths as much as do 11,593,887 families.” 
After giving the details he thus sums up the result: ** Twenty 
per cent of the wealth of the United States is owned by three- 
hundredths of one per cent of the families; fifty-one per cent 
by nine per cent of the families (not including millionaires) ; 
seventy-one per cent by nine per cent of the families (including 
millionaires), and twenty-nine per cent by ninety-one per cent 
of the families.’’ ? 

The right of the owner of property to transmit the same on 
his death by descent or will, as well as the corresponding right 
of the heir or devisee to take the same, pursuant to the provis- 
ions of the statute regulating the subject of inheritance and of 
testamentary disposition, has been universally recognized in our 
laws. By these laws, if the owner dies intestate, his property 
goes, subject, in general, to dower, curtesy, the homestead 
right and a few similar provisions, in equal proportions, to his 
nearest relatives. But by these laws also the owner is given the 
absolute power to dispose of his property by will as he pleases. 
The scope of the power is such that the parent may, at his 
pleasure, with or without cause, disinherit his children entirely, 
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or give his property to them in unequal shares. He may tie it 
up by deed or will in private trusts to be used and enjoyed as 
he may direct, for long periods of time after his death, the only 
restriction being that he shall not infringe the law of per- 
petuities; and for charitable uses without limitation as to time. 
This almost unlimited power of the owner of property to control 
its disposition as his whim or pride or passion may dictate, to 
the extent of disinheriting his children without cause, and this 
right of the nearest relative however remote to take the whole 
estate however great, to the exclusion of the State, are very 
marked characteristics in our laws concerning the descent and 
devolution of the property; and they have not escaped search- 
ing criticism as being unjust to the children of the owner and 
contrary to the public policy, since they tend to the concentra- 
tion of wealth in the heir and particularly in the favored devisee 
or legatee. 

And it is precisely at this point that property, or the right to 
transmit or receive it on the owner’s death, is made the subject 
of socialistic attack. It is argued that there is no such thing as 
a natural right of inheritance, or natural right to dispose of 
property by will, since each of these rights rests, it is said, alone 
upon statute or positive law. It must be admitted that many 
writers and some courts have so declared. For example, in sus- 
taining the constitutional validity of a collateral inheritance tax 
act, the judge who delivered the opinion of the Court of Appeals 
of Virginia broadly declared: ‘‘ The right to take property by 
devise or descent is the creature of the law and secured and pro- 
tected by its authority. The legislature might, if it saw proper, 
restrict the succession to a decedent’s estate, either by devise or 
descent, to a particular class of his kindred, say to his lineal 
descendants and ascendants; it might impose terms and condi- 
tions upon which collateral relations may be permitted to take it; 
or it may, to-morrow, if it please, absolutely repeal the statute 
of wills and that of descents and distributions and declare that 
upon the death of a party, his property shall be applied to the 
payment of his debts, and the residue appropriated to public 
uses. Possessing this sweeping power over the whole subject, it 
is difficult to see upon what ground its right to appropriate a 
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modicum of the estate, call it a tax or what you will, as the con- 
dition upon which those who take the estate shall be permitted 
to enjoy it, can be successfully questioned.”’ ! 

So, in a case in Massachusetts, Chief Justice Gray said: 
** The power to dispose of property by will is neither a natural 
nor a constitutional right, but depends wholly on statute, and 
may be conferred, taken away, or limited and regulated in whole 
or in part by the legislature,’ and the court held that it was 
competent for a homestead statute making provision for the 
widow to limit to that extent the owner’s power of testamentary 
disposition.” 

It is obvious, if the language of the writers and judges referred 
to be taken without restriction, that as against the legislative 
power of the State the right of the owner of property, though 
held in fee or absolute ownership, would be little if any thing 
more than an estate or right for life, since the State by denying 
the right of the owner to transmit, could appropriate the prop- 
erty to its own use, thereby constituting itself the universal 
successor, and could make this policy effectual by prohibiting 
gifts, deeds or donations which contravened it. I may be per- 
mitted to doubt, however, if the question shall ever arise for 
solemn judgment under our American constitutions, whether the 
legislature, while doubtless having full power to regulate the 
right of succession, can deny it by enactments which are not 
intended as regulations of the right, or measures of reasonable 
and equal taxation to raise revenue for public uses, but which 
are confiscatory in their nature, and intended to appropriate the 
property to the public use. The doubt is much strengthened by 
the observation of the present chief justice of Massachusetts in 
the very recent case of Minot v. Winthrop,’ sustaining the 
validity of the Collateral Inheritance Tax Act of that State. 
And yet I feel constrained to declare that our laws respecting the 
subject of the owner’s power over his property extending to the 
disinheriting of his children without cause, and apportioning his 
property unequally among them, as well as his power to tie it up 
in private trusts and keep it out of commerce and circulation to 
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the extent now allowed, are open to grave objections on the 
ground that they are, in their practical operation, frequently 
unjust to the heir, and tend to produce those inequalities of 
fortune which in a republican government should at all events 
never be encouraged or favored by legislation. 

The tenor of this address makes it scarcely necessary to say 
that I am opposed to any confiscation or appropriation of prop- 
erty on the owner’s death for the use of the State, but what I 
mean is that the laws should be so changed that in their constant 
and unbroken operation they should secure the equal rights of 
the children against the ancestor’s present absolute power, should 
tend more effectually to keep the property in free circulation, 
and to prevent as far as practicable its concentration in single 
hands. We ought to distinguish between the parent’s dominion 
over his property as respects his children and as respects 
strangers to his blood. Strangers have no natural claim toa 
provision out of the donor’s or testator’s property, and they take 
through the power of disposition which the law recognizes as an 
attribute of ownership. The child has all of the rights which 
spring from this source, and, in addition, those which spring 
from the parental relation. 

The parent is under a natural obligation to provide for his 
children. He is responsible for their being. In my view, his 
moral obligation does not cease with their attaining their majority. 
On the contrary, it is an obligation of perpetual duration. No 
parent is ever able fully to discharge it. Those writers who 
maintain that there is no such thing as a natural right in the 
child to inherit the parent’s property, and no such thing as a 
natural duty on the part of the parent to provide for the child 
out of his property, take a position in conflict with the universal 
sentiments and convictions of mankind. 


Tae French Law or Forcep aND PRouIBITION oF TRUST 
Estates — Irs anp PracticaL OPERATION. 


For a government founded upon republican institutions and 
which aims at their perpetuation, the French law is in its funda- 
mental provisions, policy and practical operation, superior to 
ours. The estates are simpler, more effectual provisions are 
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made to prevent property being kept out of commerce, and also 
to prevent its accumulation in the hands of single owners. This 
policy dates from and was the direct fruit of the Revolution of 
1789, and assumed its complete shape by the law of November 
14, 1792, which prohibited the disposition of property by deed 
or will whereby one person is to hold it for the benefit of some 
other person; in short, speaking generally, it prohibits all of the 
trust estates of the English chancery system. The policy of 
preventing the suspension of the power of alienation — that is, 
of securing the right freely to dispose of property and of pre- 
venting the concentration of property in single ownership — is 
effectuated by provisions in the Code Napoleon which restrict 
the disposition of property by the owner by donation, or trans- 
fers either inter vivos or mortis causa. The principal of these 
restrictions are: 

(a) The institution of forced heirship. 

(6) The prohibition of substitutions, fide commissa, or what 
we denominate trust estates. 

Both of these provisions are important and work to the same 
end. The doctrine of forced heirship, in the French law, pro- 
ceeds upon the principle that the relation between ascendants 
and descendants, and between a child without children and its 
parents, originates duties so sacred that the law steps in and 
compels their performance. This it does by making all descend- 
ants the forced heirs of a specified portion of the ancestor’s 
property, and which right the ancestor cannot defeat by deed 
or will, or in any other manner. As to this reserved or legiti- 
mate portion, the Jegitime, as it is called, the descendants have 
the substantial rights of creditors, and can set aside all disposi- 
tions in fraud of their rights. Donations inter vivos and mortis 
causa may not exceed one-half of the testator’s property, where 
he has but one child, a third where he has two children, and a 
fourth where he has three or more; and not exceeding a certain 
portion where the disposer having no children, leaves a father 
or mother. Under the name of children are included descend- 
ants of whatever degree per stirpes and not per capita. As to 
the disposable portion, the testator may, for any lawful purpose, 
do therewith as he pleases, provided the donees are capable of 
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taking it. The principle, you will observe, effectually compels 
the equal division of the legitime or non-disposable estate on the 
death of the owner, an effect which it is not within his power 
to thwart. 

The prohibition of substitutions, or trust estates, by the 
famous law of November 14, 1792, was founded in part upon 
the policy of preserving the simplicity of titles, and to keep the 
property in commerce, but largely upon the policy that such 
trusts were aristocratical in their nature and repugnant to the 
principles established by the revolution, in that they tended to 
maintain large holdings of land in great families, and to per- 
petuate in the eldest son or head of the family the eclat of a 
great name, and were prejudicial in these and many other ways 
to the public and general good. 

All the great commentators on the French Code recognize that 
the law of November 14, 1792, which abolished substitutions and 
trust estates in France, was based on political reasons as well as 
on motives of sound political economy. Thus, Laurent says :! 
‘‘ Substitutions were the most solid foundation of the aristocracy, 
and the nobility was inseparable from the throne. * * * 
Being closely allied to the aristocratic constitution of the old 
regime, they had necessarily to fall with the old monarchy. The 
law of November 14, 1792, prohibited all substitutions; they 
were incompatible with the democratic regime established in 
1789; the nobility being abolished, it was necessary to destroy 
the power which it drew from its immense possessions; and for 
this reason the law of 1792 was given a retroactive effect. When 
Napoleon, unfaithful to the spirit of 1789, re-established the 
monarchy, he desired, also, in imitation of the old regime, to 
re-establish substitutions. Hence the majorats (landed estates 
descending with a title) created by the Senate decree of August 
14, 1800. The new edition of Civil Code, published under the 
empire, sanctioned this return to the past. Vain effort! The 
tide of events cannot be turned backward. In Belgium the 
majorats fell with the empire. In France the restoration also 
tried to bring back the old regime, with its nobility and its sub- 
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stitutions. The law of May 17, 1826, was as powerless for this 
purpose as the Imperial Act of 1806. The future belongs to the 
democracy. Whether one rejoices or deplores this fact, it isa 
providential fact, against which all the efforts of the men of the 
past have been broken in shipwreck. All these reactionary laws 
have been repealed, and the democratic wave rolls on increasing. 
Room must be made for it in society or it will overflow and 
destroy everything.”’ 

Mareade says: ‘* There is not much legislation which has 
undergone so many changes as that relative to jidei commissa 
substitutions, and the cause of it is that there is no other subject 
than this more closely allied to governmental forms, and holding 
a more intrinsic relation to political systems.’ 

Demolombe says: ? ‘* Among all the subjects of private law, 
substitutions are most closely attached to public law, and there- 
fore they must inevitably receive the shock of the revolutions 
which take place in the form of the government and the political 
system of the country. Hence the history of substitutions in the 
last half century is nothing more than the history itself of our 
changes of constitutions.”’ 

These laws having been in operation in France for 100 years, 
their effect is a matter not of speculation but of demonstra- 
tion. It is thus stated by Brodrick: ‘*Of some 7,500,000 
proprietors, about 5,000,000 are estimated to average six acres 
each, while only 50,000 average 600 acres. This morcelle- 
ment is the direct and foreseen consequence of the partible suc- 
cession enforced by the Code Napoleon. With some rare 
exceptions all of the great properties have been gradually broken 
up. * * * It is a significant fact that neither under the first 
empire, nor under the restored dynasty of the Bourbons, nor 
under the Orleanist monarchy, nor under the new Republic has 
any serious attempt been made to repeal this law bequeathed to 
France by the authors of the Revolution. It is a guaranty for 
the respect of property; it conduces to industry and thrift.’’ * 

The world knows that the wealth and prosperity of France 
to-day are simply amazing. 


1 Vol. 3, § 456. 8 English Land and Landlords, 
2 Vol. 18, § 62. chap. fii. 
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Aware that the French law on the subject of property had 
been adopted in Louisiana and had been in effect there for 
nearly a century, I inquired of a distinguished lawyer of New 
Orleans, Mr. Charles Howard Farrar, concerning its practical 
operation in that State. He commends the law in unqualified 
terms. He says: ‘* Under this system no great estates have 
grown up in Louisiana.”’ 

He adds these forcible observations: ‘* Apply these rules to 
the great estates in New York and elsewhere, where the common 
law prevails —estates whose portentous dimensions increase 
with each generation and hang like a shadow over the welfare 
and prosperity of the republic — and see what would become of 
them in two or three generations. They would be dissipated so 
as to be unnoticeable. This then appears to me to be the remedy 
for the much complained of accumulation of wealth, in a few 
hands. No people on earth suffered in this regard more than 
the French people. They found the remedy through a baptism 
of blood and a carnival of horrors. Will the American people 
be wise enough to profit by their experience, and wipe out by 
peaceful legislation the pernicious doctrines of omnipotent power 
in the testator and of uses and trusts, which persist, like some 
voracious saurian, from a feudal and aristocratic into a demo- 
cratic era, devouring the many to exalt the one; or must the red 
flag of anarchy storm their strongholds before they learn the 
wisdom of history.”’ 

I now leave this important subject. I commend it to your 
study, examination and reflection. A lawyer who consents to 
address the bar of the great State of New York, which has left 
such a deep impress upon the laws and jurisprudence of this 
country, ought to feel that he has something to say. If this 
address has any value, it is to be found in the lessons which it is 
possible to draw from the considerations which I have so imper- 
fectly presented. I do not say that we can or ought to adopt 
the French law en bloc. I only mean to say that, in my judg- 
ment, it is possible to introduce into our laws such amendments 
and changes as will tend, without interference with the just 
rights of property to make those laws more simple, to insure 
more effectually the free circulation of property, to prevent the 
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concentration of vast estates in the hands of single owners, 
Stupidity and selfishness may shut their eyes and fold their arms 
until red-handed revolution rouses them like a fire alarm in the 
night from their indifference. True statesmanship looks at the 
future as well as the present, and makes its chief concern the 


shaping of peaceful policies so that progress may be assured and 
revolution may be avoided. 


Tue Soctrat as DISTINGUISHED FROM THE LEGAL Duties oF PROPERTY. 


I have thus far spoken only of the legal rights and the corre- 
sponding legal duties of property, namely, duties in the lawyer’s 
sense that their performance is or may be enforced by the power 
of the State. But an important aspect of my subject remains to 
be noticed. I refer to what, in lawyers’ phrase, are termed the 
imperfect duties of property owners, meaning hereby that they 
are imperfect only in the sense that, lying beyond the bound- 
aries of civil law, their performance is not enforced or enforce- 
able by the tribunals of the State. These may, for convenience, 
be called the social as distinguished from the legal obligations 
of property owners. 

In this domain the example and doctrines of the Heavenly 
Dreamer of the Gallilean Hills, the Divine Teacher, the Blessed 
Saviour, have unrestricted scope and are destined, as the world 
grows up to their fuller conception, to a wider and more benefi- 
centsway. The good of His children, who comprise the whole 
family of man, was the sum total, the beginning and the end of 
the divine philosophy which was exemplified in His life and 
teachings. He went about doing good. The fine expression of 
Kant, that ‘*‘ Humanity is the true end of all our efforts,’’ is 
essentially borrowed from Him of whom his great apostle said, 
** He was touched with the feelings of our infirmities.’’ ‘* We, 
then, that are strong ought to bear the infirmities of the weak.”’ 
**Come unto me all ye that labor and are heavy laden and I will 
give you rest.’ ‘The first beatitude, the opening words of the 
Sermon on the Mount, was the saying, at once bold and compas- 
sionate, ‘* Blessed are the poor.’’ And afterward came the 
promises of infinite preciousness: ‘* Whoever shall give to drink 
unto one of these little ones a cup of cold water only in the 
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name of a disciple, verily I say unto you, he shall in no wise lose 
his reward.’’ ‘*Inasmuch as ye have done this unto one of 
these, even the least, ye have done it unto me.” 

If I were required to sum up in one sentence the lesson which 
existing conditions ought to teach us, it would be the Christian 
lesson that we must increase and deepen and quicken the sense of 
the responsibility of society for the welfare of all its members. 

The possessor of a large fortune, no matter how honestly 
acquired, and however firm and exclusive in legal theory is the 
right of ownership, and however fully he may discharge his legal 
duties, is yet a debtor to the community. His right and title to 
his property are of positive institution. The power of the State 
has protected and preserved it, and the existence of organized 
society has conferred upon it its chief value. In short, property 
has in an important sense a public as well as a private side. 

The owner of a great fortune owes to society manifold obliga- 
tions which are entirely beyond the range of legal cognizance. 
Such a fortune gives power, and power always involves cor- 
relative duties. Over some of these let me cast a rapid 
glance. I do not stop to mention that a rich man ought to 
avoid the vulgarity of an ostentatious display and parade of 
wealth. Riches suddenly acquired are especially obnoxious, and 
every body tries to avoid the splatter and splash of ‘‘ newly 
mounted pride.’’ Bearing himself ever with modesty, it is pre- 
eminently a rich man’s duty to identify himself with the com- 
munal life in the midst of which he lives and bring to bear for 
its good the power and influence which wealth always gives. If 
he is wise he will even cultivate popularity, not by cheap arts 
but by considerate, active and daily beneficence. The pulsations 
of his life will be felt for good throughout the community. It 
is a duty of perpetual obligation on the part of the strong to 
take care of the weak, of the rich to take care of the poor; 
and the rich man who fails to interest himself actively in educa- 
tion, in public improvements, and public and private charities, 
falls not only below the ideal of good citizenship, but he fails to 
discharge toward society the obligations which spring from the 
mere possession of large wealth. In no other way can the envy, 
and even hostility, of the poor toward the rich be so successfully 
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repressed; and therefore the recognition of these social duties 
not only satisfies a moral obligation, but it is a course founded 
on 2 policy of the profoundest wisdom. A public sentiment is 
rapidly forming which views as a reproach a very rich man who 
lives or living dies without connecting himself and his name and 
memory, by substantial benefactions, with works educational, 
philanthropic or charitable, for the benefit and welfare of his 
fellow-men. I say it with emphasis, that wealth has some im- 
portant lessons yet to learn and put into practice. Our very 
rick men have learned how to gain wealth. They must now 
learn the more difficult lesson how to use it. Man lives not by 
bread alone. 

if our statesmen and legislators ‘shall adopt the line of policy 
which I have endeavored to set forth, and if the possessors of 
large properties shall co-operate with them in the mode I have in- 
dicated, we may turn our gaze toward the future of our beloved 
country, not with gloomy forebodings, but with serene cheer- 
fulness and with the highest hopes. The institution of private 
property will remain, and there will be no revolutionary over- 
throw of the existing state or social fabric by any mode of 
socialistic or communistic attack. But if we are blind to history 
and to duty, if we idly drift and do nothing, then, with an over- 
crowded population pressing with augmenting force upon the 
means of subsistence, with the hopeless separation of the rich 
and the poor into distinct, hostile and incommunicable classes 
without common interests and common sympathies, and with the 
growth of a proletariat armed with the ballot in one hand and 
a gun in the other, the prediction of LaSalle, the great orator of 
German iconoclastic socialism, may come to pass — may within 
the next century come to pass, even in this goodly heritage of 
ours: ** The goddess of revolution, after the lapse of a certain 
time, will force an entrance into our social structure, amid the 
convulsions of violence, with wild streaming locks and brazen 
sandals on her feet.’’ 
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THE PACIFIC RAILROAD COMPANIES AND THE 
PEOPLE OF THE TRANS-MISSISSIPPI STATES. 


The time for the payment of the enormous indebtedness of the 
Pacific Railroad companies to the government of the United States 
is now rapidly approaching, and, in anticipation of that period, 
a bill has been introduced, and is now pending in Congress, 
providing for an extension of the time of payment for a term 
of fifty years, with a reduction of interest to three per cent per 
annum. This measure, known as the Reilly bill, is regarded by 
the people of the Trans-Mississippi States as one peculiarly 
affecting their interests, and its progress is consequently watched 
with intense anxiety. But east of the Mississippi, as is usually 
the case with all measures involving large pecuniary interests, 
there has been, on the part of the leading newspapers and 
reviews of the country, a practically universal ‘‘ conspiracy of 
silence ’’ with regard to it, and, in consequence, it has attracted 
but little attention. The bill is, however, one of the most im- 
portant that has ever come before the national legislature; 
for it involves not only immense pecuniary interests of the 
government, but, peculiarly, the most vital interests of the 
people of the Trans-Mississippi States, whose destinies will, in a 
large degree, be determined by its enactment or defeat. 

For these reasons I avail myself of the columns of this REvrew 
to call the attention of its readers to the subject, and especially 
to explain and vindicate the position on this question of the 
Trans-Mississippi people, which has been persistently misrep- 
resented. In attempting this, I feel that I, on behalf of the 
millions of people whose interests, in this matter, I represent, 
am peculiarly fortunate in being able to avail myself of the 
columns of the Amertcan Law Review, the only periodical, 
east of the Mississippi, so far as my observation has extended, 
that has ventured to assume an independent attitude on this, and 
kindred subjects. For the readers of this Review are presum- 
ably, not only peculiarly qualified to understand the nature of 
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the questions involved in this measure, but they are in a posi- 
tion more favorable than that of any other class to affect public 
opinion, and to influence the action of Congress with regard to it. 
Nor ought the subject to be one lacking in interest to lawyers, 
with whom it is a tradition that every man owes a duty to his 
profession; for there can be no duty more sacred than to main- 
tain the historic reputation of the profession which has hitherto 
furnished the leaders in every great political struggle for justice 
and right. 

In questions of this character, the great corporations whose 
interests are involved seldom seek to affect public opinion by 
open discussion, but find it more advantageous to address such 
arguments as they use to those by whom the question is to be 
determined. Their policy is to suppress, as far as possible, 
public attacks upon them, and, where this is impracticable, to 
ignore them. But fortunately, in this case, one of the great 
corporations interested, or some ill-advised friend departing from 
this policy, has thought proper to set forth at length in a com- 
munication tothe New York Tribune, the respective positions of 
the Pacific Railroad companies, and of the people of this, and 
other Trans-Mississippi States, and to vindicate the former at 
the expense of the latter. This will enable me to state the 
position of the Pacific Railroad companies, and the issue between 
them and the people of this section, in the language of one of 
their friends, and presumably as they themselves regard it; and 
the statement thus made, with necessary corrections, will pre- 
sent, in the briefest and most effective form, the actual issues 
involved. 

‘*As the Reilly funding bill,’’ says the writer referred to, 
«< promises to be one of the features of the coming session of Con- 
gress, and as denunciation of it formed the main stock in trade of 
the Democratic candidate who was elected governor of California, 
it may interest eastern people to know exactly the position that 
Californians take in regard to this question of refunding the 
debt of the Central Pacific Railroad. * * * In regard to 
Mr. Reilly’s plan, several congressmen have urged that the 
fifty-year term was too long, and that this should be cut to 
seventeen years. Others, notably those from the Pacific coast, 
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and the great Mississippi States, have urged that the government 
should foreclose the mortgage, and operate the road. * * * 
It may be broadly stated that fully ninety-six per cent of the 
people of California hold that the government should foreclose 
the mortgage, take possession of the Central Pacific, and operate 
it in the interest of shippers from this State. In other words, 
their position is, that the government should confiscate the 
property of all bondholders, and with one stroke wipe off the 
slate all the old indebtedness. Then with no debt on which to 
pay interest, the government could operate the roads so as to 
pay expenses. This would be a good thing for all Californians, 
as it could not fail greatly to reduce rates of transporta- 
tion. * * * The Californian’s sense of justice does not 
seem greatly to revolt at this proposition, which means vir- 
tually the spoliation of the English bondholders, many of whom 
paid 104 for their bonds, and none of whom bought their secur- 
ities at 96.”’ 

This sentiment,— which is characterized by the writer as ‘‘ this 
curious perversion of ordinary business sentiment and ordinary 
regard for fair and honest dealing ’’— ‘‘ found expression,’’ he 
continues, ‘in the monster petition gotten up by a San Fran- 
cisco newspaper against the Reilly bill. The burden of this 
petition was that private ownership in the Central Pacific Rail- 
road must be extinguished. It said virtually in so many words 
that the government should give the patrons of the road the 
benefit of the profits which had been gained by the railroad 
managers. It absolutely ignored all the equities, yet it did not 
go further than many prominent political speakers went in the 
campaign which is just ended.” 

‘* The railroad and the creditors of the railroad are to be ig- 
nored by the government, which is expected to operate the 
Central Pacific solely for the benefit of the people of California. 
This seems like a purely selfish position, but it is the California 
view ; and it is well, for those who desire to get the correct facts, 
to bear this in mind. 

‘* The railroad position is that the stockholders of the Central 
Pacific have rights, and should be treated precisely like any other 
creditors. The government has no right to wipe out their claims ”’ 
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In the above tirade, the writer finds no difficulty in doing what 
Burke declared was too big for his ideas of jurisprudence, viz., 
drawing an indictment against a whole people; but his attempt, 
taken as a whole, amounts merely to an atrocious, though trans- 
parent libel. There are contained in it, however, some interest- 
ing facts, for the sake of which I have quoted it. The position 
of the people of California is correctly stated in the first of the 
two passages, italicized, in his statement. They, and also the 
people of the Trans-Mississippi States generally, are, with prac- 
tical unanimity, in favor of the government foreclosing its 
mortgages on the Central and Union Pacific Railroads, taking 
possession of them, and operating them in the interests of ship- 
pers from this State,—not solely, as the writer says, but in 
common with the interests of the government, and of the people 
generally. This is shown, not only by the admissions of the 
writer, by the Zxaminer’s petition, signed by a majority of the 
voters of the State, and the utterances of Mr. Budd, the Demo- 
eratic candidate for governor, referred to by him, and by the 
explicit declarations of the Democratic platform, but also, by 
the no less explicit declarations of Mr. Estee, the Republican 
nominee for governor, and other Republican candidates ; and 
had it not been for this position of the Republican candidates, 
the party would have been overwhelmingly defeated. 

But it is not true that the people of California, or of any of © 
the Trans-Mississippi States, have any desire to ‘* confiscate the 
property of all (or any) bondholders,’’ or in any way to affect 
the validity of their bonds. Everybody in California knows 
perfectly well that the bonds, and all other debts of these com- 
panies, are protected by the provisions of both the State and 
Federal constitutions, and that there is no power in the govern- 
ment that can impair their obligation. It is therefore universally . 
acknowledged that the government in foreclosing its mortgages 
will have to assume, and ultimately to pay all prior mortgage 
bonds, principal and interest. 

Nor is it true that the people of California expect the govern- 
ment, ** with no debt on which to pay interest,’’ to operate the 
roads merely for running expenses. We expect the government 
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to make them pay a fair profit on the actual value of the invest- 
ment; which will be ample to pay the interest, and to provide 
for the payment of the principal of the outstanding bonds, and 
also to pay a large income to the government. All that is 
demanded, is that we may not be compelled to pay interest on 
a fictitious capitalization, amounting — as will be shown,— to 
nearly two-thirds of the amounts at which the roads are in fact 
respectively capitalized. 

Nor do we urge the government to do any injustice to the 
stockholders. Our position with regard to them is precisely 
that stated by the writer to be the position of the railroad com- 
panies, in the second of the passages italicized, viz., that they 
“have rights and should be treated precisely like any other 
creditors ;’’ and that ‘¢ the government has no right to wipe out 
their claims.’”’ But we hold that their rights are subject to the 
mortgages of the government, and extend no further, in case of 
foreclosure, than the right to pay the government debt. Other- 
wise, like all other debtors, and subsequent creditors, they must 
be foreclosed. 

_ Nor are there any equitable or moral claims on the part of 

the stockholders to forbid the government from enforcing its 
admitted legal rights. On the contrary, as will be seen, it is a 
fact established beyond controversy by the elaborate and able 
report of the Pacific Railroad Commission appointed under act 
of Congress of March 3, 1887, that assets of the companies, 
more than sufficient to pay, twice over, the whole of their bonded 
indebtedness, including that of the government, were fraud- 
ulently appropriated by the directors of the company. For this, 
as has been explicitly declared by the Supreme Court of the 
United States, suits could have been maintained by the company 
against the directors; and it is the fault of the stockholders that 
such suits were not brought. Moreover, the stock itself, with 
the exception of a very small percentage of it, was never paid 
for,— 7. e., to the companies,— but was simply appropriated by 
the directors, in contravention of the express provisions of the 
acts of congress, which made it assessable, and forbade any 
payment of such assessments except in cash. In the opinion of 
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the commissioners, the original appropriation of the stock, and 
the receipt of all dividends upon it, constituted a fraudulent 
appropriation of the assets of the company, and was designed 
and carried into effect for the express purpose of defrauding the 
government. The English stockholders are chargeable with 
notice of these facts, and, by their own negligence in failing to 
call the directors to account, they have rendered themselves,— 
at least constructively,— particeps criminis. Even now, upon 
familiar principles of the law, it would seem, at least in the case 
of the Central Pacific Company, that suits against the directors, or 
their estates, could be successfully maintained; and it would 
therefore better become them to seek their redress from the men 
that have defrauded them, than from the government, that is in 
no wise responsible, but has, in fact, been defrauded by their 
connivance. At all events, whether they are in danger of losing 
their investments, or otherwise, they have no sort of legal, 
equitable, or moral claims to stand in the way of foreclosure by 
the government. The sole question involved is, therefore, not 
as to the justice, but as to the policy of a foreclosure. 


Tue NeEcEssity OF FORECLOSURE. 


In considering the policy of the government the main question 
that presents itself is simply: Is it expedient to foreclose the 
government mortgages? Whether, after it has acquired the 
title, the government shall operate the roads, or simply maintain 
them as highways for all companies, or lease them for limited 
terms, or sell them to other companies, are questions which may 
be considered afterwards. The conclusion at which we may arrive 
with reference to them cannot in any way affect our views as 
to foreclosure, except as furnishing additional reasons in favor 
of it. | 

Ordinarily, where default is made, the course of the mortgage 
creditor is to foreclose, and, if other purchasers cannot be 
found, to purchase the mortgaged property. And so obvious is 
the expediency of this course that extraordinary reasons must 
be urged to induce us to depart from it. The reasons in fact 
urged by the railroad companies and their friends are, first, that 
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foreclosure would be inequitable to the companies and their 
stockholders, — a question already considered, — and, secondly, 
that the Reilly bill presents the only means of recovering the 
government dues. It remains therefore to consider the latter 
only; which must turn upon the amount of the debt, and the 
value of the property to be foreclosed. These points will be 
considered, with reference to the Central and the Union Pacific 
companies respectively. 


(1) Wire Rererence To THE CenTRAL Pacriric Company. 


The indebtedness to the government of the Central Pacific 
Company — including the Western Pacific, which has been con- 
solidated with it, as stated in the reports of the Pacific Railroad 
Commission, will be at the maturity of the bonds, as follows: — 


Bonds of the government loaned to the company.......- see. eeeeee $27,855,680 
Amounts paid or to be paid by the government to the use of the 
company as interest on its bonds at six per cent each year for 


thirty years -« 50,140,224 


$77,995,904 


From this amount the sums in the treasury of the United 
States to the credit of the sinking fund of the company are to 
be deducted ; which will somewhat reduce the debt. 

It was assumed by the commissioners that the payments made 
by the United States to the use of the company, as interest on 
the bonds loaned to it, do not carry interest. But this is opposed 
to the general rule that where money is paid to the use of 
another, interest is tobe charged. If interest is chargeable, the 
debt will be increased by interest at six per cent on the amount 
thus paid ($50,140,222) for an average period of fifteen 
years, — amounting in the aggregate to $45,126,201. It was, 
indeed, decided by the Supreme Court of the United States in U. 
S.v. U. P. R. R. Co.,! that the amounts paid by the gov- 
ernment as interest on its bonds were not to be paid back until 
the maturity of the principal; but it was not decided that they 
were not to bear interest. We will, however, for the purposes 
of this discussion, assume the debt to be as indicated by the 
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smaller figures given by the commissioners, or in round numbers, 
$78,000,000. 

The assets of this company, independently of the liability of 
the directors, consist simply of its roads and equipments, — 
namely, the main line, from San Francisco to Ogden, and its 
branches, the California and Oregon Railroad, as far as the 
northern boundary of the State, the San Joaquin Valley Rail- 
road from Lathrop to Goshen, and the San Francisco, Oakland 
and Alameda Railroad, from Niles to Oakland. The total mile- 
age is 1,357.29 miles; of which the main line, 860.77 miles, 
was subsidized, and the balance, 496.52 miles, unsubsidized.! 

The original mortgage of the government covers the main or 
subsidized line only; and the former is subject to a first mort- 
gage of $27,855,630, which is prior to the government lien. 
It is stated by the commissioners, on the testimony of the 
officials of the Central Pacific, that this portion of the line is not 
worth more than the first mortgage.?- The branch lines are also 
subject to a heavy bonded indebtedness, which, in the opinion of 
the commissioners, about equals their value. The total indebted- 
ness of the company, independent of the government debt, 
amounts to $62,387,000,° which amount will, upon foreclosure, 
have to be assumed by the government. 

In the opinion of the commissioners, the provision of the 
Thurman act, extending the lien of the mortgage to the branch 
roads, was unconstitutional and void,‘ and the values of the 
main line and the branch lines respectively, were doubtless esti- 
mated separately. Taken together their value would probably 
be greater than the aggregate of their several values, and, I 
have no doubt, be largely in excess of the estimate placed upon 
it by the commissioners. The government, therefore, by fore- 
closure would acquire properties exceeding in value the amount 
of incumbrances on them; what their precise value would 
amount to can only be determined by foreclosure and sale. 


1 Rep., p. 18. have therefore assumed the validity 

2 Id., p. 65. of the act. The point is however im- 

3 Id., p. 24. material, as the branch lines can, at 

4 There seems to be no grounds for least, be acquired under the deficiency 
this opinion of the commissioners. I judgments. 
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(2) Wirn Rererence To THE Unton Paciric Company. 


The indebtedness of the Union Pacific Company to the gov- 
ernment at maturity will be as follows: — 


Amount of government bonds loaned to the company $33,539,512 00 
Amounts paid to the use of the company by the government as 
interest on its bonds, six per cent each year for thirty years.. 60,371,121 60 


The observations made with reference to the debt of the Cen- 
tral Pacific also apply here. If interest be chargeable on the 
umounts paid to the use of the company by the government as 
interest on its bonds, the debt will be increased by interest on 
the aggregate amount $60,371,121.60 at six per cent, for an 
average period of fifteen years, amounting in the aggregate to 
about $54,000,000. 

The assets of the company consist of its main line and numer- 
ous branches, which, in the opinion of the commissioners, 
were constructed with economy, and are a source of revenue, and 
a great advantage to the system." 

The Union Pacific Railway proper consists of the main line 
from Council Bluffs, on the Missouri river, to a point five miles 
west of Ogden (1,038.35 miles), all of which was subsidized, 
and of the railways formerly known as the Aansas Pacific and 
the Denver Pacific (772 miles), of which only 393.94 miles next 
west of the Missouri river were subsidized; total mileage 
1,815.57 miles.2 The numerous branch lines in Kansas, 
Nebraska, Colorado, Utah and Oregon have a total mileage of 
2,761.93 miles, — making the total length of main line and 
branches.* 

The total funded debt of the Union Pacific on the 31st day of 
December, 1886, exclusive of the government debt, was 
$81,969,127.50.4 

In the opinion of the commissioners the total value of the 
system may be stated at $150,000,000.5 It would seem, there- 
fore, from these figures, that the system of the Union Pacific, 
including branches, must be very nearly equal to the government 
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debt over and above liens paramount to those of the govern- 
ment, viz.: — 


Bonded indebtedness exclusive of government debt.......+++++++ 81,969,127 


This showing presents a very favorable contrast to that of the 
Central Pacific, and is owing to the fact that, about the year 
1884, the road fell into the hands of an efficient and honest man- 
agement. The values given are those existing at the date of the 
report, March 3, 1887. At that time an offer was made to the 
commission by parties interested to pay the government for the 
subsidized part of the road in extinction of its indebtedness, 
$35,000,000; and, as the branches seem to have been economi- 
cally constructed, the value of the whole was probably greater in 
proportion; and since then, assuming the same efficiency of ad- 
ministration to have continued, the value of the road has probably 
largely increased. 

The government would,therefore,acquire by foreclosure, taking 
into consideration both roads, a value in excess of all paramount 
liens, equal perhaps to something in the neighborhood of half of 
the amount due to it, as reported by the commissioners; which 
would undoubtedly exceed the value of its proposed mortgage 
under the Reilly bill. This is sufficiently established by the mere 
fact that the parties interested are found willing and anxious to 
assume the new obligation in extinction of the old. 

But independently of this it would seem, at least in the case 
of the Central Pacific, that the government might recover the 
amount of its deficiency judgment against the company from the 
private estates of the directors, Huntington, Stanford, Crocker 
and Hopkins. 

This conclusion seems to necessarily follow upon three 
grounds, viz.: (1) The provision of the constitution of the 
State of California! that ‘* each stockholder of a corporation or 
joint-stock association shall be individually and personally liable 
for such proportion of all its debts and liabilities contracted or 
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incurred during the time he was a stockholder, as the amount of 
stock or shares owned by him bears to the whole of the sub- 
scribed capital stock or shares of the corporation or association,”’ 
and the legislation of the State enacted to carry this provision 
into effect; (2) the familiar principle that the amount due 
from subscribers for capital stock constitutes assets of the com- 
pany, and will be subjected to its debts; and (3) the equally 
familiar principle that forbids the directors of a company or 
other trustees to deal with their trust for their own benefit. 

With regard to the first ground, the liability of the stockhold- 
ers has already been asserted by the attorney-general of the 
United States by filing the claim for the amount due in the 
estate of Governor Stanford. The proposition would be per- 
fectly clear were it not for a late decision of the Supreme Court 
of this State, holding that under the statutes of the State the 
statute of limitations commences to run from the time of con- 
tracting the indebtedness, and not from the time it becomes due. 
But this decision, I am satisfied, cannot be sustained, and will 
be ultimately overruled. In late numbers of this Review the 
subject is fully discussed by the editor, in whose opinion I fully 
concur. 

With regard to the second ground, it will be sufficient to 
observe that it was expressly provided by the acts of 1862 and 
1864, under which aid was granted to these roads, that the 
stock issued was to be assessed, and that money only was to be 
received for any such assessment, or as equivalent for any por- 
tion of the capital stock. 

**The Commission reports that this obligation bas not been 
kept by any of the bond-aided railroad companies. The capital 
stock of the Union Pacific Railroad Company now outstanding is 
$60,868,590. On this amount not more than sixteen per cent 
has been received in cash. * * * The capital stock of the 
Central Pacific Railroad Company now outstanding is $68,000,- 
000. Of this amount not more than $7,000,000 was issued for 
cash.”’ 

With regard to the third ground, it does not seem that there 
can be any doubt. According to the report of the commission- 
ers it seems that, both in the case of the Central Pacific and the 
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Union Pacific, the roads were constructed and equipped under 
contracts allowing extravagant compensation, made by the direct- 
ors of the companies with auxiliary construction companies, in 
which the directors were themselves the sole parties in interest ; 
or, — leaving out of view the fiction of intervening corpora- 
tions, — under contracts made by the directors with them- 
selves, fixing their compensation at extravagant rates. The 
roads were, in all cases, built for less than the amount of the 
first issue, and government bonds, and the directors received 
under these contracts as clear profits, a considerable amount in 
bonds, and the whole of the stock. 

The net earnings of the Central Pacific after deducting ‘* op- 
erating expenses,’’ ‘interest and taxes paid,’’ and ‘* Govern- 
ment requirements’’ amounted at the date of the report to 
$67,585,046.80.1 

‘* During the period from January 1, 1874, to January 1, 
1884, the Central Pacific Railroad Company distributed to its 
stockholders in dividends, the sum of $32,308,055. But little 
stock was sold by Stanford, Huntington, Hopkins and Crocker 
until 1880. Between 1873 and 1877 they were substantially the 
only stockholders of the Central Pacific Railroad. Nearly the 
entire amount of dividends during these years was, therefore, 
received by these four persons.’’? The balance of the net earn- 
ings ($35,276,001.80) must have been used in construction 
either of the branch roads, or of the leased lines; all of which 
were bonded by the parties named for amounts in excess of their 
actual value, and the stock issued to the directors themselves. 
The whole amount of net earnings, except the amount of divi- 
dends to other stockholders, must, therefore, be regarded as 
appropriated by the directors named. 

The net earnings of the Union Pacific Railroad, up to the 
change of management in 1884, amounted at the time of the 
report to $103,806,120.16, of which there was distributed in 
dividends, $30,585,573.13.3 The balance was doubtless used in 
the construction of the branch lines. 

This disposition of the earnings of the companies was illegal 
for two reasons: first, the stock itself had been issued in con- 
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travention of the express provisions of the law, and was held by 
stockholders upon a constructive trust in favor of the company, 
to which all dividends would be equally subject; secondly, the 
misappropriation of the net earnings was obviously made for 
the purpose of defrauding the government of the indebtedness 
due it. 

In addition there are many other instances of misappropria- 
tion of the assets of the company given by the commissioners. 
The books show, for instance, the receipt by Stanford and Hunt- 
ington of the sum of $4,818,335.67, for which no vouchers 
appear.t It also appears that Stanford, Crocker, Hopkins and 
Huntington together with Mills and Tevis, received in the year 
1869 upon a contract made by them as directors with Wells, 
Fargo and Company one-third of the capital stock of that com- 
pany, in consideration of granting it a monopoly; ? and also 
that the directors of the Central Pacific in conjunction with 
those of the Union Pacific, paid in subsidies to the Pacific Mail 
Steamship Company in order to keep up freights, the sum of 
$4,000,000. The items specified and others that might be 
named, in the case of the Central Pacific Company, show an 
aggregate indebtedness from the directors to the company of 
more than sufficient to satisfy the government lien. 

This conduct of the directors in dealing with themselves and 
thereby appropriating the assets of the company was, upon 
familiar principles of the law, per se fraudulent; and independ- 
ently of the doctrine of actual fraud, the case comes directly under 
the familiar principle that, ‘* where a trustee or other person 
standing in a fiduciary character makes a profit by means of any 
transaction within the scope of his agency or authority, that 
profit belongs to the cestui que trust, and he is precluded from 
making any profit which can only redound to his own benefit.’’ * 

Upon this point it will be sufficient to cite the opinion of the 
Supreme Court of the United States in the case of The U. S. v. 
The U. P. R. R. Co.,‘ where the precise question was presented : 

‘¢The substance of the charge is, that the board of directors 
of the railroad company made contracts for building the road, 


1 Id., p. 84. ° 2 Spence’s Eq. Jur. 945, 
2 Id., p. 83. 498 U. S. 609-10. 
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and for running the Pullman cars on it, and for mining its coal 
lands and purchasing the coal so mined, which were a fraud 
upon the company ; that these contracts allowed exorbitant prices 
for work done and material furnished ; that otherwise they were 
very advantageous to the other contracting parties and injurious 
to the company; that in all of them the directors, or a control- 
ling majority of them, were interested adversely to the company ; 
that in fact they were, in the name of the company, making 
contracts with themselves as the other party. In short, it may 
be taken for granted that, if these allegations are true, as they 
must be held on demurrer, frauds more unmitigated than those 
set forth in this bill were never perpetrated on a helpless corpo- 
ration by its managing directors. . 

‘* That these frauds are such as a court of equity would relieve 
in a proper case, may be seen in the opinion of the Circuit Court 
for the Nebraska district, in a suit growing out of the Wyoming 
Coal Company’s contract.’’} 

The attempted justification of their fraudulent conduct by the 
directors of the Central Pacific serves merely to bring out more 
strongly the applicability of the rule in question. We quote 
from a written argument filed on their behalf before the Pacific 
Railroad Commission, and quoted by the president in his message 
transmitting the report. 

**1t is said,’’ say the authors of this argument, ‘ that they 
(the directors) violated a well-known rule of equity in dealing 
with themselves. That they were trustees and that they were 
representing both sides of the contract.”’ 

(But) ‘* when it is said that they were trustees, if they did 
occupy such relations, it was merely technical, for they repre- 
sented only their own interests on both sides — there being no 
one else concerned in the transaction. They became the incor- 
porators of the company that was to build the road; subscribed 
for its stock and were the only subscribers. Therefore, it is 
difficult to see how any one was wronged by their action. The 
rule of equity invoked, which had its origin in the injunction, 
‘No man can serve two masters,’ certainly did not apply to 
them, because they were acting in their own interests and were 
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not charged with the duty of caring for others’ rights, there 
being no other persons interested in the subject-matter.”’ 

The attempted justification, however, ignores the principle 
that the corporation represents the interests of its creditors as 
well as those of its stockholders, and that the former are even 
paramount to the latter. Hence the directors are trustees 
directly of the company, and indirectly of its creditors, as well 
as its stockholders. 

It is, therefore, well said by the president: — 

‘* When the relations created between the government and the 
companies, by the legislation referred to, are considered, it is 
astonishing that the claim should be made that the directors of 
these roads owed no duty, except to themselves, in their con- 
struction; that they need regard no interests but their own, and 
that they were justified in contracting with themselves and 
making such bargains as resulted in conveying to their pockets 
all the assets of the company. As a lienor the government was 
vitally interested in the amount of the mortgage, to which its 
security has been subordinated.’’ 

‘The doctrine of complete independence on the part of the 
directors of these companies and their freedom from any obliga- 
tion to care for others’ interests than their own in the construc- 
tion of these roads, seems to have developed the natural con- 
sequences of its application, portrayed in the majority report 
of the commissioners.”’ 


PRaAcTICAL OPERATION OF THE REILLY BILL. 


From what has been said, it is obvious that the mere pecuniary 
interests of the government demand the foreclosure of its liens, 
and, if other purchasers do not offer, the purchase of the Pacific 
railroads, and all their branches. What shall be done with them 
afterwards is another and very important question, which will 
hereafter be discussed. In the meanwhile, it will be well to con- 
sider, briefly, the practical operation of the proposed bill. 

It appears from the reports of the Pacific Railroad Commis- 
sion, and especially from the admirable report of Gov. Pattison, 
that the Pacific railroads have been capitalized at about three 
times their actual value or cost. 
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His figures are as follows: — 


Capitalization of the Union Pacific in bonds and 
Actual cost of construction. 
Capitalization of the Central Pacific in bonds and 


Actual cost of 


$109,814,812 
$38,824,000 


124,814,812 
40,000,000 


$78,824,000 $234,629,624 
78,824,000 


Fictitious capital $155,805,624 

Of this capitalization, consisting of bonded indebtedness and 
stock, the last item, amounting in the aggregate to $130,000,000, 
is purely fictitious. Yet, during a large portion of the time since 
the roads were completed, large dividends have been paid on the 
whole of this fictitious capital; and it is certain that the com- 
panies, in accepting the Reilly bill, anticipate the continuance of 
this policy, for, otherwise, there would be no inducement to 
accept it. In other words, the proposed bill is based upon the 
assumption, in which the railroad men are not apt to be mis- 


taken, that the roads besides paying the principal and interest 
of their bonded indebtedness, will also be able to pay dividends 
on the stock; and there will thus be imposed upon the Trans- 
Mississippi public an enormous burden in favor of men who, as 
we -have seen, have no manner of claim, legal, equitable, or 
moral, to impose the burden, or to receive the benefit. 


“The present capitalization and 
indebtedness of the Union Pacitic 
Railway,’? says Governor Pattison 
(and the observation applies equally 
to the other roads), ‘‘ represents triple 
the cost of its reproduction. To ex- 
tend the debt is to place a mortgage 
upon the earnings and upon the pro- 
ducts of the people of Kansas, Ne- 
braska and Colorado (and other Trans- 
Mississippi States), not only of this, 
but of succeeding generations; and 
thus ‘the iniquitous results of the 
Credit Mobilier will be made a burden- 


some exaction upon the generations 
that come after.”’ 

“ The people of the west should be 
freed from the incubus of this enor- 
mousload. Eventuallythe consuming . 
classes, and not the stockholders, 
must pay this bill, if extension of time 
be granted; and it will be ruinous to 
the communities which are depend- 
ent upou the Union Pacific if they are 
forced to bear their share of this 
great burden, while communities on 
other roads bear only the burdens of 
moderate capitalization. So long as 
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The proposition embodied in the Reilly bill is therefore obvi- 
ously to be regarded, not merely as proposing a sale, without 
investigation of values, and without competition, to men 
thoroughly acquainted with the property sold and its capabili- 
ties, an operation in which the government is sure to be again 
victimized, but as imposing upon the people west of the Missis- 
sippi a cruel, unjust burden, which the government has no right 
to impose upon them. 

On the other hand, by foreclosure, the fictitious claims of the 
stockholders will be altogether eliminated, and the government 
will hold the road free of all burden but its bonded indebtedness. 


Wuat SHALL BE DoNE WITH THE PaciFic RAILROADS WHEN PURCHASED 
BY THE GOVERNMENT? 


In answer to this question, several methods may be suggested, 
any one of which would be preferable to that of the Reilly bill. 

(1) Jf ‘nothing better can be done, the roads can be sold, cer- 
tainly on better terms than those proposed in the bill. 

In such case, provision could be made, in the contract of sale, 
limiting the charges for freights and fares to a reasonable per cent 
on the cost of the roadsto the purchasers. And to this end, pro- 
vision should also be made for governmental inspection of the 
business and books of the company purchasing; and also against 
the subsidizing of steamer lines. Thus would be effected what 
the national and State governments, at great expenditure of 
time and money, have hitherto attempted in vain — viz., an 
efficient regulation of freights and fares on just principles. 

(2) Better still, the same object could be effected by leasing ihe 
roads on long terms,— thus preserving to the government a perma- 
nent control of their operations in the interests of justice. 

(3) The government might itself operate the road ,— building 
or otherwise acquiring the necessary connections with the sea- 
board ; and probably this is the best solution of the problem. 


the Union Pacific Railroad Company is wrongs, and the extravagant misman- 
forced to carry this debt, enterprise agement of the various boards of man- 
and development along its line willbe agement. It would validate the result 
measurably repressed.’’ (Rep.,p.151.) of fraud and be a condonation of mon- 
Such extension, he adds, ‘‘ would rec-  strous iniquities, which the govern- 
ognize as valid the Credit Mobilier ment cannot afford.’’ 
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I am by no means prepared to affirm the general policy of the 
ownership and operation of railroads by the government; but 
the opinion is fast gaining ground that in no other way can the 
liberties and rights of individuals be protected. To what extent 
this policy should be carried, experience only can determine. 
But Providence has here put into our hands the opportunity of 
making the experiment without serious risk, and it would bea 
crime,— or, worse than a crime, a blunder,— to neglect to avail 
ourselves of it. It is not probable, indeed, that the roads would 
be operated by the government with as much economy and efli- 
ciency as by private parties. But the obvious consideration pre- 
sents itself, that whatever is saved on expenses by the superior 
efficiency of private management, goes to the benefit of the man- 
agers, and that the amount is insignificant compared with the 
other amounts that are wrested from the public by private greed. 
We can, therefore, very well afford some extra expense, pro- 
vided we save the immense profits that are now made out of the 
people on fictitious capital. 

The idea of State ownership of certain trunk lines of railroad 
is not anew one. More than twenty years ago, a commission of 
the Senate was appointed to investigate the subject of transport- 
ation between the Mississippi Valley and the seaboard, with a 
view of regulating the rates of freight and fare, and was charged 
especially with the consideration of two alternative plans,— the 
one a railroad operated by the government, and the other a line 
of water communication. They reported in favor of the latter, 
and recommended the improvement of the Ohio and Mississippi 
rivers, and a canal from the Kanawha to the James river, at an 
estimated cost, if I remember aright, of something over $60,000.- 
000. Such a line of water communication they were of the opin- 
ion would effectually regulate the rates of freight from the 
Mississippi to the seaboard; and it was also their opinion, based 
upon the experience of the Erie Canal, that the saving on a few 
crops of wheat would repay the whole amount invested. 

In the east, under the influence of the multiplicity of railroads 
and of competing markets, freights and fares have, perhaps, 
been more or less effectually regulated; but to the west of the 
Mississippi this is far from being the case. In the whole of this 


7 
|| 
in 
4 al 
bi 
d T 
e} 
P 
fi 
sl 
at 
a 
a 
a 
t! 
t 
e 


THE PACIFIC RAILROAD COMPANIES. 207 


immense territory there are only a few trans-continental roads, 
and these have generally had no difficulty in effecting such com- 
binations and pools as effectually to command the situation. 
The result has been, that in all these States, as a general rule, 
exorbitant rates are charged, paying, as is observed by Gov. 
Pattison, large profits on a capitalization, of which two-thirds is 
fictitious; and thus the’ agricultural classes are, as it were, 
converted into serfs of the railroad companies. 

Finally, it is a conclusive consideration, that, if experience 
should demonstrate that the railroads cannot be efficiently oper- 
ated by the government, some other method could readily be 
adopted. 

(4) But, if such an enterprise as above suggested be regarded 
as too startling an innovation to be admissible, a more conserv- 
ative course might be adopted, which could practically secure 
the same ends. 

The government might retain the ownership of the roads, and 
maintain them as a common highway for all railroad companies 
that may desire to pass their trains over them; which might be 
effected in either of two ways: — 

All companies might be permitted to use the road as their own, 
-using their own employés, locomotives and cars; or the govern- 
ment might maintain simply the proper equipment of locomo- 
tives, with the necessary employés, for the purpose of passing 
trains over the road. To determine the best method would 
require the knowledge of experts, and I do not pretend to speak 
dogmatically upon this point. But it may be affirmed with con- 
fidence, that the roads may be efficiently used by the government 
as a public highway, by one of the methods suggested. This is 
the plan proposed by the Democratic platform, and is generally 
favored by the people of the State. 

By either of the methods suggested, i. e., by selling or leasing 
the road, by operating it, or by simply maintaining it as a high- 
way, the desired end would be effected. Freights and fares on 
the government road would be regulated so as to pay a reason- 
able profit upon its actual value; and a corresponding reduction 
on other transcontinental roads would necessarily result. The 
rights of the government, and of the public generally, would be 
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secured, and an enormous incubus would be lifted from the people 
of the west. Imagination can hardly realize the extent of the 
relief that would thus be afforded to the hard-working and 
poverty oppressed farmers of this great territorial division of 
the country, and to the people generally. 

In the history of the human race but one statesman,— in a 
position of authority,— great enough to rise above the immod- 
erate prejudices by which the interests of wealth and capital are 
buttressed, has ever appeared. His policy, though in conflict 
with what are called sound financial principles, in fact rescued 
Athens from the throes of impending dissolution, and inaugu- 
rated the most happy and glorious part of her history. It has 
been approved by all historians ; ‘and by the Athenians themselves 
it was justly regarded as the cause of their subsequent prosper- 
ity, and its adoption under the name of the great Seisactheia 
(or ** shaking off of fetters’’), was ever after commemorated as 
a great anniversary. The lesson that it teaches is that the safety 
of the people is the supreme law ( Salus Populi, Suprema Lex); 
and that, whatever views we may entertain as to the general 
expediency of the government’s operating railroads, or other in- 
dustrial enterprises, they must give way to the higher principle 
when necessity demands. 

That, in the necessity of freeing the people of the Trans- 
Mississippi States from practical serfdom, the occasion is now 
presented for the application of the maxim, cannot be doubted. 
Nor can it be doubted, if the government proves equal to its 
manifest and imperative duty, that the acquisition of the owner- 
ship of the Union and Central Pacific railroads by it, wi!l be to 
us,— as Solon’s policy was to the Athenians,—an occasion to 
be forever commemorated in our history. 


GeorceE H. Smiru. 
Los ANGELES, CaL 
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LIABILITY OF A TELEGRAPH COMPANY FOR 
MENTAL SUFFERING. 


It has been a comparatively short time since the first judicial 
determination of the question of the liability of a telegraph com- 
pany for mental anguish as an element of damages when con- 
sidered aside from any physical injury. Since this time, 
however, the matter has received the thoughtful and puzzled con- 
sideration and investigation of many courts of the highest learn- 
ing and ability. The question is surrounded by some doubt and 
misapprehension, by reason of the many diverse decisions of the 
courts of last resort, as well as by a strange want of unanimity 
among the judges of the different courts holding the doctrine 
the one way or the other. Nor is the contrariety of opinion 
confined to the courts alone; the text-writers are perhaps nearly 
as equally divided in their views of the question, some following 
and approving the rule as announced in one class of decisions, 
the others adopting the contrary view. That the question is one 
of importance in view of these conflicting decisions of the courts 
and different opimions of the text-writers, as well as the impor- 


_ tant species of litigation that may flow from holding the compa- 


nies liable, goes without saying. To arrive at a correct solution 
of the problem is a task of much difficulty and embarrassment ; 
and, taking either horn of the dilemna, is accompanied with 
doubtful misgivings. The position will be taken, however, that 
telegraph companies are liable to the party injured for culpable 
neglect or delay in transmitting or delivering a message sent for 
the purpose of advising a party of the death or serious illness of 
a near relative, when the message on its face contains words 
sufficient to apprise the company of its importance, or when the 
company receiving the message is otherwise informed of the 
importance of the speedy delivery thereof. 

The first adjudication on the point was an action against a tel- 


egraph company to recover damages for mental anguish caused 
VOL. XXIX. i4 
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hy a failure to deliver the following message: ‘* Your mother is 
dead; come on night train.’? The telegraph company was paid 
the usual toll for sending the same. It was alleged in the com- 
plaint by the sendee, C. O. So Relle, that if the message had 
been promptly delivered he would have been enabled to be pres- 
ent at the funeral rites of his mother and pay her the last tribute 
of respect; that, by reason of the non-delivery of the message, he 
was injured in the sum of five thousand dollars, ete. There was 
no element of damages other than mental pain shown at the trial, 
but the court held that this, of itself, was a proper ground of recov- 
ery.' This first case on the subject seems to rest its authority — 
at least in part — on a passage in an early edition of Shearman & 
Redfield on Negligence, which is as follows: ‘* Delay in the 
wnnouncement of a death, an arrival, the straying or recovery of 
a child, and the like, may often be productive of an injury to 
the feelings, which cannot be easily estimated in money, but for 
which a jury should be at liberty to award fair damages.’?? The 
learned authors cite no authority to sustain the position, but 
seem to have been guided in their conclusions by the light of 
sound reason and the familiar principle that for every injury, the 
law supposes a remedy. 

The case of Gulf &c. Ry. Co. v. Levy,’ has been mentioned 
as overruling the So Relle case. This case, however, was where 
a son sent a message to his father, who lived about nine miles 
distant, to come to the funeral of the son’s wife and bring 
money to defray burial expenses. The message was not deliv- 
ered, and the son, who was among strangers, had to sacrifice his 
property to meet the funeral expenses of his wife. The father 
brought the action to recover for mental anguish, and the court 
held that he could not recover. The court mentions cases of 
seduction, of libel and personal injuries, which hold that there — 
must be some actual damages recoverable, aside from pain of 
mind, as an element in order that the latter may become action- 
able. But the case is distinguishable from the So Relle case. 
In that case the action was brought by the party who suffered 


1 So Relle v. W. U. Tel. Co., 55 Tex. 2 Shearman & Redfield Neg. (1880), 
308. Sec. 605. 
3 59 Tex. 563. 
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the mental pain. In this case, if any one could recover, it would 
manifestly be the son. He was the one disappointed by his 
father’s absence from the burial and by the failure to receive 
financial assistance about the funeral. 

But in any view of the question, the Levy case was shortly 
afterwards overruled in the case of Stuart v. W. U. Tel. Co.,! 
and in this case the ruling of the So Relle case is practically sus- 
tained. The Stuart case was very elaborately considered. A 
motion for rehearing was presented, fully argued, and unequiv- 
ocally denied. The case evidences great research and thought- 
ful investigation. It may probably be considered the leading 
case on the subject, and has been often cited with approval. 
In the Stuart case the court say: ‘‘In the Levy case it was 
held that one not entitled to recover nominal damages, as 
for a breach of contract, nor sustaining any damages to his 
person, name or estate, could have no recovery for mental 
distress alone. In that case the telegraph company had no 
contract with Levy, had broken no engagement for him, 
nor violated any contract it had made with him or any one 
else for his benefit. It owed him no duty and violated no right 
of his, and though its conduct may have outraged his sensibili- 
ties, it had done him no legal wrong.’’ The message in the 
Stuart case was as follows: ‘‘ John is very low; come on first 
train.” This message was sent by the brother of the sendee, 
summoning him to the dying bedside of his brother, John. The 
message plainly contained sufficient information to advise the 
company that its mission was urgent. The message was not 
delivered in time for the sendee to reach his brother before his 
death, though he could have done so had the telegram been 
promptly delivered; and the telegraph company was held liable 
to the injured brother for the mental anguish incident to the 
disappointment caused by his not being able to get to his brother 
before his death. 

Following soon after this case, is that of Loper v. W. U. Tel. 
Co.,? in which case the court, referring with approval to the 
Stuart case, say: ‘* We are of the opinion that the facts alleged 


166 Tex. 580. 2 70 Tex. 689. 
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in the petition bring the case substantially within the rules 
announced by this court in the case of Stuart v. W. U. Tel. 


W. Rep. 56; W. U. Tel. Co. v. Ber- 
dine, 21 S. W. Rep. 982; W. U. Tel. 


Tel. Co. v. Dejarles, 27 S. W. Rep. 792+ 


Co.1 The allegations * * * show that the parties who ; 
‘ sent and paid for the message acted at the instance and request ; 
of plaintiff’s wife and for her benefit. This shows a contract on | 
a 
her part with the company. They also show that the relation- 
) 
ship between the sender and the addressed was made known to : 
the messenger and that he was informed that the message was h 
urgent and important; that there was a negligent failure to 
deliver it promptly; and that, by reason of this, she was i 
deprived of the consolation, at least, of attending the burial of 
her son, and that in consequence she suffered great mental dis- : 
tress. The Stuart case was very carefully considered and the 3 
, previous decisions of this court were fully reviewed. The opinion f 
q therein delivered must be held the law of this court upon the 3 
questions there decided.” t 
This doctrine, originating, so far as judicial determination is t! 
concerned, in the State of Texas, has been steadily and uniformly k 
adhered to by the courts of that State to this day.’ i 
The damages usually given in this class of cases is such as are ‘ 
given or awarded in personal injury cases, and, of course, are i 
to be measured by the nearness of the relation, the special love " 
d 
1 66 Tex. 580. Co. v. Stephens, 21 S. W. Rep. 148; 
2W. U. Tel. Co. v. Cooper, 71 W.U. Tel. Co. v. Evans, 1 Tex. Civ. ! 
Tex. 507; W. U. Tel. Co. v. Broesche, App. 298; W. U. Tel. Co. v. Piner, 21 \ 
72 Tex. 654; W. U. Tel. Co. v.Simp- S. W. Rep. 315; W. U. Tel. Co. +. 
son, 73 Tex. 482; W. U. Tel. Co. v» McLeod, 22 8. W. Rep. 998; W. U. u 
Adams, 75 Tex. 531; W. U. Tel. Co. Tel. Co. v, Linn, 23 S. W. Rep. 895; R 
v. Feegles, 12 S. W. Rep. 860; W.U. W.U.Tel. Co. v. Zane, 25 S. W. Rep. “ 
Tel. Co. v. Jones, 81 Tex. 271; W.U. 722; W. U. Tel. Co. v. Clark, 25S. W. 7 
Tel. Co. v. Rosentreter, 80 Tex. 406; Rep. 990; W. U. Tel. Co. v. Jobe, 25 \ 
Erie Telegraph and Telephone Co.v, S. W. Rep. 1036; W. U. Tel. Co. v. 
Grimes, 82 Tex. 89; W. U. Tel. Co. v. Wingate, 25 S. W. Rep. 439; W. U. . 
Nations, 82 Tex. 5389; W. U. Tel. Co. Tel. Co. v. Linn, 26 S. W. Rep. 490; 
v. Lydon, 82 Tex. 364; W. U. Tel.Co. W. U. Tel. Co. v. Porter, 26 S. W. ‘ 
v. Beringer, 84 Tex. 38; W.U. Tel. Rep. 866; W. U. Tel. Co. v. Kendzora, 
Co. v. Erwin, 19 S. W. Rep. 1002; W. 268. W. Rep. 245; W. U. Tel. Co. v. I 
U. Tel. Co. v. Carter, 20S. W. Rep. Hill, 26 S..W. Rep. 252; W. U. Tel. 
834; W. U. Tel. Co. v. Wisdom, 20S. Co. v. May, 27 S. W. Rep. 760; W. U. , 
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or dislike existing between the parties related, and the greatness 
of the shock or mental pain that would probably flow from the 
facts and circumstances of each particular case. A verdict for 
$1,000 as compensation for mental anguish suffered by one sister 
by reason of being deprived of the opportunity of being present 
at the dying bedside of another, on account of failure on the 
part of the company to transmit or deliver a message announc- 
ing the illness, has been held not to be excessive.’ But where, 
by reason of the failure to deliver a telegram, a mother could 
not reach her son until after his death, a verdict of $5,000 has 
been held excessive, as indicating passion or prejudice on the 
part of the jury in arriving at a conclusion. In this instance, 
however, on another appeal of the case, a verdict of $2,500 was 
allowed to stand.? A telegraph company is not liable in damages 
for mental suffering to one not a party to the message, either as 
sender or sendee, where there is nothing in the message itself 
to apprise the company of the interest such party may have in 
the sending of the message, and the company has not such 
knowledge from any other source.* Nor is a telegraph company 
liable to a father for mental suffering as an element of damages 
caused by the failure of the company to deliver a telegram for- 
bidding the marriage of his infant daughter to an unworthy per- 
son. In cases where an injury to the feelings is an element of 
damages, the right of recovery is based on the idea of a com- 


pensation for the suffering, and not as exemplary damages. At 
least, this is the rule in Texas.5 


The very important litigation on this question which has sprung 
up first in the courts of Texas, has spread to adjoining and distant 
States. Some of these have adhered to the rule announced in 
Texas, while others have repudiated it. The question has like- 
wise frequently been before the Federal tribunals, and these 
courts, with one exception, have denied the doctrine. The rule 


iW. U. Tel. Co. v. Porter, 26 S. W. 4W. U. Tel. Co. v. Proctor, 25 S. 
Rep. W. Rep. 811, 
2 W. U. Tel. Co. v. Evans, 23 S. W. 5 W. U. Tel. Co. v. Berdine, 21 S. 
Rep. 998. W. Rep. 982; Stuart v. W. U. Tel. Co., 
W.U. Tel. Co. v. Fore, 268. W. 66 Tex. 580. See, also, McKinley v. 
Rep. 783, Ry. Co., 44 Iowa, 314; Thompson 
Elec., Sec. 382. 
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as established in the courts of Texas and followed by the 
tribunals of that State, with a uniformity and candor born 
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of a conviction of its correctness, has been followed in the 
States of North Carolina,' Kentucky,? Tennessee,* Indiana,‘ and 
Alabama.® And this rule is practically established in Iowa, 
though not by the determination of a telegraph ecase,® and is 
approved by one Federal court.’ A number of the States the 
contrary rule prevails.’ The contrary rule has likewise been 
followed by the Federal courts with the exception which has 
been noted.’ The cases pro and con are very fully collected in 
the well considered case of W. U. Tel. Co. v. Wood, which 
may be considered the leading case holding that doctrine. But 
it seems that many of the authorities cited in support of this 
rule can hardly be said to sustain it — without some straining, 


at least. 


Some of these will be now briefly noticed. The case of Tyler 
v. W. U. Tel. Co.," decided by the United States Circuit Court 
for the Western District of Virginia, simply follows the case of 


Wilcox v. Railway Co.” 


1 Young v. W. U. Tel. Co., 107 N. 
C. 370. 

2 Chapman v. W. U. Tel. Co., 13 
S. W. Rep. 880. 

8 Wardsworth v. W. U. Tel. Co., 
86 Tenn. 695. 

4 Reese v. W. U. Tel. Co., 123 Ind. 
294. 
5 W. U. Tel. Co. v. Henderson, 89 
Ala. 510; W. U. Tel. Co. v. Cunning- 
ham, 14 Sou. Rep. 579. 

6 Curtiss v. Railway Co., 54 N. W. 
Rep. 339. 

7 Beasley v. W. U. Tel. Co., 39 Fed. 
Rep. 181. 

5 Russell v. W. U. Tel. Co., 3 Dak. 
315; West v. W. U. Tel. Co., 39 Kan. 
95; W. U. Tel. Co. v. Rogers, 68 Miss. 
748; Chapman v. W. U. Tel. Co., 88 
Ga. 763; Francis v. W. U. Tel. Co. 
(Minn.), 59 N. W. Rep. 1078; W. U. 
Tel, Co, v. Saunders, 14 Sou. Rep. 148. 

® Chase vr. W. U. Tel. Co., 44 Fed. 
Rep. 554; Crawson v. W. U. Tel Co., 


In the latter case, a physician was 


47 Fed. Rep. 544; W. U. Tel. Co. v, 
Wood, 57 Fed. Rep. 471; and the 
cases of Tyler v. W. U. Tel. Co., 54 
Fed. Rep. 634 and Wilcox v. Richmond 
& Danville Ry. Co., 52 Fed. Rep. 262, 
besides Kennon v. Gilmer, 131 U. 8. 
22; Stewart v. City of Ripon, 38 Wis. 
584; Ry. v. Stephens, 12 Heisk. 12; 
Mulford v, Clewell, 21 Ohio St. 191; 
Freese v. Tripp, 70 Ill. 407; Masters 
v. Town of Warren, 27 Conn. 293; 
Covington St. Ry. Co. v. Packer, 9 
Bush. (Ky.) 455; Joch v. Dankwardi, 
85 Ill. 831; Paine v. Ry. Co., 45 Iowa, 
569; Wyman et al. v. Leavitt, 71 Me. 
227; Ry. v. Stables, 62 Ill. 313; and 
other cases have been cited to sustain 
the proposition that mental anguish, 
unaccompanied by an injury to the 
purse, person or character, is not an 
element of damages. 

10 57 Fed. Rep. 471. 

Fed. Rep. 634. 

12 §2 Fed. Rep. 264, 
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absent from home, and learned of the sudden illness of his 
father. He chartered a train from the Richmond and Danville 
Railway Co., to take him to a connecting carrier, whence he could 
reach home directly. He paid the money agreed upon for the 
hire of the special train, but the company told him that it could 
not guarantee that it could make the necessary connection in 
time, and the doctor accordingly refused to accept the condition. 
Of course, the railroad company could not guarantee a thing 
that might be impossible, and in this case the company unques- 
tionably had the right not to doso. Such a duty is not enjoined 
on carriers. They are to carry for all alike and without favor 
or discrimination, but this duty, imposed by law, does not ex- 
tend to guaranteeing the arrival of a train at a given place at an 
agreed time; and especially would such a rule obtain in tle 
hiring of a special train, a thing that is, generally speaking, cx 
gratia on the part of the railroad company, and a thing that can 
not be demanded as aright given by the law. Surely, then, the 
company could not be held liable for mental anguish flowing from 
an act in which it was protected by the law, and which was not 
enjoined upon it as a duty to the public in common. 

The case of Wyman v. Leavitt,’ was an action to recover for 
mental suffering and anxiety by reason of the negligence of the 
defendant in blasting a ledge within the located limits of a rail- 
road, by reason of which stones were hurled upon plaintiff's land 
and buildings. It was held that the plaintiff's anxiety for his 
personal safety in such case was not ground for damages, nor 
was his anxiety for the safety of his children, in going to and 
returning from school, a proper element of damages. But had 
the plaintiff been struck by a stone and injured, he would have 
been entitled to damages for time lost, for medical services and 
the mental suffering induced by the injury. In other words, 
the law does not give one who simply gets frightened a cause of 
action. The defendant in this case owed the plaintiff no duty 
except not to strike him by the flying rocks. Until this was 
done, there was, of course, no cause of action because no im- 
posed duty had been violated. 


1 71 Me. 227. 
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In Railway Co. v. Stables,' it is held that where a person is 
struck by a locomotive and injured, both the injury and mental 
suffering resulting therefrom are proper elements of damage, but 
that there could not, in such case, be a recovery for mental pain 
alone. This is reasonable. A railroud company owes the pub- 
lie no duty, so far as striking one with their cars and engines is 
concerned, except not to injure them by its own fault. It owes 
no duty to one not a passenger, or one not rightfully on their 
trains, right of way, depot grounds, etc., except not to wantonly 
injure him. And of course, in the very nature of things, there 
can be no recovery for mental suffering in such cases, unless it 
be that which followed an injury which was a violation of a duty 
the carrier owed to the person injured. In this connection, if 
it does not strike or physically injure him, no duty is violated, 
and, of course, no recovery can be had. 

The case of Meidel v. Anthis,? was an action by a wife to 
recover for mental anguish caused by the intoxication of her 
husband, under a local statute authorizing the wife to recover 
for injury sustained in person, property, or means of support. 
The court properly held that the statute was penal in its nature, 
and must receive a strict construction, and that, as mental 
anguish was not an element of damages within the letter of the 
statute, no recovery could be had. The case of Mulford v. 
Clewel® was a similar case, under the same statute, in another 
State, and the same result was reached. The case of Freese v. 
Tripp ¢ was in all essentials the same as Meidel v. Anthis,® and 
was decided in the same way. 

The case of Railway Co. v. Stephens,’ was an action by a 
wife to recover for the death of her husband, who was killed 
by the sudden explosion of one of the boilers of the railroad 
company. It was held that ‘the shock to the feelings of the 
wife,”’ as the result of the loss of her husband, was not a proper 
element of damages. If this case can be cited as holding that 
mental suffering is not an element of damages where it flows 
from the negligence of a telegraph company in failing to per- 
1 62 Ill. 313. ‘70 Ul. 497, 


* 71 Til. 241, 


5 Supra. 
®° 21 Ohio St. 191. 


6 12 Heisk. (Tenn.) 12. 
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form its duty enjoined by law in safely and speedily transmitting 
a message where the urgent importance of the same is in any 
way made known to the company, it is sufficient to say that it is 
in conflict with the later case of Wardsworth v. W. U. Tel. Co.! 

The case of Masters v. Town of Warren,? was an action for 
injuries to the person; and it was held that the jury, in estimat- 
ing the damages, might take into consideration the anxiety and 
mental suffering of the injured party, at the time of the injury, 
naturally incident to the risk and damage of the occasion. 

Stewart v. Ripon,* was an action for personal injuries by 
reason of a defective sidewalk, and the court held that the men- 
tal suffering of the plaintiff which was the natural and necessary 
result of the accident, was a proper element of damages. 

In the case of Trigg v. Railway Co.,* a passenger was carried 
a short distance beyond her destination. In an action for 
damages by reason thereof, it was held that only the expense 
of getting back to her proper station could be recovered, and that 
mental anguish was not a proper element of damages. In this 
case it might be noted that the company was not advised, 
before reaching the destination of the passenger, or of any 
urgent necessity of making her station without fail, and in such 
case, only the natural consequences of the injury, namely, the 
cost of being placed in statu quo, as it were, could be properly 
sued for. 

In Walsh v. Railway Co.® the court held that, as the action in 
that case was upon contract, plaintiff could not recover for his 
disappointment of mind, sense of wrong, or injured feelings. 
But it must be borne in mind that in this case the supposed 
wrong was for a failure to carry on Sunday, and the court held 
that the carrier was not bound to carry on that day. So, after 
all, in this case, too, the carrier owed the party suing no duty. 
He could not demand as a right that the carrier take him on that 
day, and of course no liability flows from an act which is not a 
violation of a duty imposed by law. 

In the case of Terwilliger v. Wands,* it was held that ‘* spe- 


1 86 Tenn. 695. 4 74 Mo. 147. 
2 27 Conn. 293. 5 42 Wis. 23. 
3 38 Wis. 584. 6 17N. Y. 54. 
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cial damages to support an action for defamatory words, not 
actionable in themselves, must result from injury to the plaintiff’s 
reputation, which affects the conduct of others towards him, 
His mental distress, physical illness, and inability to labor, 
oceasioned by his aspersion, are not such natural and legal con- 
sequences of the words spoken as to give him an action.”’ 

In Covington Street R. Co. v. Packer,! an action was brought 
to recover for the services of a minor child by the father, for 
wrongful killing of the child by the defendant. The father was 
held to be entitled to recover for the services of the child, but 
not for the mental anguish incident to its death. 

In Joch v. Dankwardt,? where the suit was brought to 
recover for personal injuries resulting from the employment 
of incompetent servants, it was held that mental suffering was 
not a distinct element of damages in addition to the bodily suf- 
fering. But surely bodily suffering itself cannot exist without 
the mind. Therefore, it must follow that this ‘* bodily suffer- 
ing’’ is nothing less than mental suffering under another name. 

The case of Paine v. Railway Co.,* was an action to recover 
for punitive damages caused by reason of the conductor demand- 
ing a few cents more from the passenger than he had a right 
todo. Thecourt held that such damages could not be recovered 
under the facts; but held, nevertheless, that in a proper case, 
injury to the feelings would be recoverable; citing with approval 
McKinley v. Railway Co.,* wherein it is held that mental anguish 
arising from the nature and character of an assault, by the 
agents of the railway company, on a passenger, would be a 
proper element for compensatory damages, and that the outrage 
and indignity which have accompanied an injury are to be esti- 
mated, as well as its physical effects, even in cases where 
exemplary damages do not lie. 

In the case of Kennon v. Gilmer,’ an action was brought for 
damages caused by plaintiff jumping from a stage in an accident 
and breaking his leg. The court held that the plaintiff was 
entitled to recover for the loss of time, expense incident to the 


1 9 Bush (Ky.), 455. * 44 Iowa, 314. 


2 86 Ill. 331. 5 131 U. S. 22. 
® 45 Iowa, 569. 
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accident, together with the mental pain resulting therefrom. 
It is noticeable that the generality of the cases relied upon to sus- 
tain the theory that atelegraph company is not liable for mental 
anguish as an element of damages, are cases similar to the Ken- 
non-Gilmer case,! and do not really sustain or combat the identi- 
cal question, either one way or the other. 

In the case of West v. Telegraph Co.,? the So Relle case and 
the Levy case, decided by the Supreme Court of Texas, are 
referred to, and the Kansas court seem to be of the opinion that 
the So Relle case was overruled by that of Levy; * and doubtless 


. the ruling of that court would have been otherwise had the case 


of Stuart v. W. U. Tel. Co.,4 and the many subsequent cases 
that have affirmed the doctrine of that case, been then decided. 

The case of Russell v. W. U. Tel. Co.,° was decided, it would 
seem, simply on the authority of the cases of Masters, etc. v. 
Warren ® and Stewart v. Ripon.’ These latter cases did not 
involve the identical question of the liability of a telegraph 
company for mental suffering, as will be seen by the reference 
already made to them. 

The Supreme Court of Mississippi in W. U. Tel. Co. v. Rogers,® 
seemed to be influenced to some extent, in arriving at a con- 
clusion, by the fear of the intolerable litigation that might 
flow from the rule that mental anguish is a proper element of 
damages in telegraph cases. But if the consequences of the 
law are such as to call forth interposition of any kind, the legis- 
lative, and not the judicial department of the State, it would 
seem, is the proper authority to alleviate the evil, if evil it be, 
that a telegraph company is liable for damages which it must 
know will follow its culpable negligence. 

Some of the text-writers have adhered to the law as announced 
by the Supreme Court of Mississippi.’ The passage in Wood’s 
Mayne on Damages, at page 74, seems to be grounded chiefly on 
the rule in England, and the statement in Mr. Wood’s able work 


1 Supra. 6 27 Conn. 298. 

2 39 Kan. 95. 7 38 Wis. 584. 

3 59 Tex. 563. 5 68 Miss. 748. 

4 66 Tex. 580. * 18 Wood’s Mayne on Dam., p. 74; 
5 3 Dak. 315. Woods on Railways (1894), p. 1412. 
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reference to his American edition of Mayne on Damages, and 
some of the more recent cases which had not been determined 
when the author’s first work on railroads was published. Both 
editions of the work on railroads adhere to the same doctrine, 
and the late edition refers to many of the cases both ways, 
arriving at the conclusion that the companies are not liable. 
This eminent author seems to have got started off wrong in his 
edition of Mayne on Damages, by looking to the English instead 
of the American courts for precedent. The rule of the liability 
of a telegraph company is altogether different in England from 
what it is in this country. As the Court of Queen’s Bench say 
in Playford v. United Kingdom Tel. Co.:! ** We cannot see 
how the person to whom a telegraph message is sent can be said 
to have a property in the message, any more than he could have 
had if it had been sent orally by the servant of the sender.” 
The case under consideration was an action to recover for dam- 
ages by reason of a mistake in transmitting a message sent to 
plaintiffs, offering a certain price for a cargo of ice. The 
message was sent to read 23 shillings, and was delivered to read 
27 shillings. The sendee, being willing to take the price named 
in the message as delivered, proceeded to deliver the cargo to 
the parties ordering, but they refused to pay more than 23 
shillings, in consequence of which the plaintiffs suffered great 
loss. It was held that, as the plaintiffs themselves did not make 
the contract with the company, there could be no recovery. 
Of course, such a rule would practically preclude recovery in 
cases of mental anguish. It is rarely in such cases that the 
sender is the party injured. But the American rule is directly 
opposed to such a view, and either the sender, sendee, or both, 


as the circumstances of the case may be — at least in the Code 
States — can recover.’ 


1L, R. 4 Q. B. 706. Beringer, 19 S. W. 336; Akin v. W. U. 

2 W. U. Tel. Co. v. Jones, 81 Tex. Tel. Co., 69 Iowa, 31; Western U. 
271; N. Y. &c. Tel. Co. v. Dryburg, 35 Tel. Co. v. Richman (Pa.), 8 Atl. Rep. 
Pa. St. 803; Milliken v.W. U. Tel.Co., 171. This last case was precisely like 
LION. Y. 403; West v. Tel. Co., 39 the English case. A., in New Jersey, 
ian. 95; Martin v. W. U. Tel. Co.,1 write to B., in New York, asking what 
rex, Civ. App. 143; W. U. Tel. Co. v. would be paid for turkeys, and re- 


on railroads to the same effect is supported by the author by a 
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By far the weight of authority among the text-writers holds 
the companies liable for mental anguish.’ Mr. Thompson, in 
his splendid work on Electricity, heartily approves the doc- 
trine, citing especially the case of Stuart v. W. U. Tel. 
Co.,2 and Chapman v. Tel. Co.* In the latter case the rule 
is laid down with great force in the following language 
approved by the author: “A telegraph company is a quasi 
public agent, and as such it should exercise the extraordinary 
privileges accorded it with diligence tothe public. If, in matters 
of trade, it negligently fail to do its duty, it is responsible for all 
the natural and proximate damage. Is it to be said or held that, 
as to matters of far greater interest to a person, it shall not be, 
because feelings or affections only are involved? If it negligently 
fails to deliver a message which closes a trade for $100 or even — 
less, it is responsible for the damage. It is said, however, that 

if it is guilty of like fault as to a message to the husband that 
the wife is dying, or to the father that his son is dead, and will 
be buried at a certain time, there is no responsibility save that 
which is nominal. Such a rule at first blush merits disapproval. 
It would sanction the company in wrong-doing. It would hold 
it responsible in matters of the least importance, and suffer it to 
violate its contracts with impunity as to the greater. It seems 
to us that both reason and public policy require that it should 
answer for all injury resulting from its negligence, whether it be 
to the feelings or to the purse.’’ This is good logic, sound 
reason and wholesome law. 


ceived reply by telegram, 33 cents. 
The message was sent, 22 cents. The 
turkeys, on the strength of this mes- 


could have been had. See, also, Mar- 
_Kel v. W. U. Tel. Co., 19 Mo. App. 80. 
1 Gray Communications by Tel., 


sage, were shipped and billed at 33 

cents. The consignee refused to take 
* them at that price, but remitted for 
them at 22 cents, the price named in 
the telegram as it was delivered to the 
company. Suit was brought by the 
sendee of the message for the dam- 
ages sustained, and it was properly 
held that he could recover. Had this 
action been brought in England, how- 
ever, it is patent that no recovery 


Sec. 65, where the authorities are re- 
viewed by the learned author and 
the true rule is announced. Lawson 
Rights, Rem. & Pr., Vol. 5, Sec. 1970; 
2 Thom. Neg. 847, Sec. 11; Shear. & 
R. Neg. Sec. 560; Sedgwick on Dam. 
(8th. Ed.), Sec. 894; Suth. Dam. (2nd 
Ed.) Sec. 975; Thomp. Elect., Sec. 
424, 

2 66 Tex. 580. 

3 (Ky.) 13S. W. 880. 
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Mr. Sedgwick, in his excellent treatise on the law of damages,! 
cites in support of this contention the following forcible and 
convincing language of Caldwell, J., in Wardsworth v. W. U. 
Tel. Co.:? ** To hold that the defendant is not liable in this case 
for the wrong and injury done to the feelings and affections of 
Mrs. Wardsworth by its default, would be to disregard the pur- 
pose of the telegrams altogether, and to violate that rule of law 
which authorizes a recovery for damages appropriate to the objects 
of the contracts broken; and, furthermore, such a holding 
would justify the conclusion that the defendant might with impun- 
ity have refused to receive and transmit such messages at all, 
and that it has the right in the future to do as it has done in this 
case, or, at least, that it cannot be required to respond in 
damages for doing so. To such a result we think no court should 
submit. The telegraph company is the servant, rather than the 
master, of its patrons. It is their prerogative to determine what 
messages they will present; and, so they are lawful, it is bound 
by law upon payment of its toll, to transmit and deliver them 
promptly. It has no right to say what is important, and what 
is not; what will be profitable to the receiver, and what will not; 
but its single and plain duty is to make the transmission and 
delivery with promptitude and accuracy. When that is done, its 
responsibility is ended; when it is omitted, through negligence, 
the company must answer for all injury resulting, whether to the 
feelings or to the purse, one or both, subject alone to the pro- 
viso that the injury be the natural and direct consequence of the 
negligent act.’ It is difficult to see how this masterly reasoning 
of the learned court, fully sanctioned and approved by the 
learned author, can be successfully met. It is strange, too, that 
this consequence of holding the companies not liable in a case 
properly made, has escaped the attention of those courts so hold- 
ing. Certainly a telegraph company would not be a common 
carrier in any sense if they were not compelled to receive and 
transmit all proper messages for all alike and without discrimina- 
tion or favor directly or indirectly. That they are common 
carriers to this extent, at least, goes without saying; and doubt- 


1 Sec. 894, 8th ed. 2 86 Tenn, 695, 
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less not a court in the land, not even those that have held the 
companies not liable for mental pain, would directly decide that 
a telegraph company could refuse to receive and transmit, with 
all proper speed, any message that might pertain to the death 
or sickness of a person, and which might be sent for the purpose 
of notifying a near relative of that person’s condition. 

But, say some of the courts, mental suffering unaccompanied 
by a bodily injury, or something of the kind, is not ground of a 
recovery at all. If this be the law, then telegraph companies 
are not required to carry for all alike. The reason is sponta- 
neous. They could select such messages as they might choose, 
and such as would fix a liability on themselves in the event of 
negligence or delay for damages flowing from the loss of an 
important contract, or an injury which might result in some 
pecuniary loss aside from mental suffering, and send such mes- 
sages as these, in order to avoid the consequences of their 
negligence. But if a message, the refusal or neglect to trans- 
mit or deliver which, would simply cause grief, anxiety or dis- 
appointment, could be absolutely and peremptorily refused, 
without assigning a reason, this would be an open defiance of 
the rights of the sender or sendee; would be ignoring the law 
which requires them to carry for all alike and with all due dili- 
gence, and would place the party interested in such messages at 
the very mercy of the telegraph companies. It can serve no 
purpose to say that the companies are not liable for such dam- 
ages, unless this very rule itself absolutely releases the companies 
from any obligation to send messages concerning illness or death. 
The experience of mankind demonstrates only too fully that 
itis ruinous to be at the mercy of those semi-sovereign corpora- 
tions, such as railroads and telegraph companies, possessing 
valuable franchise rights and having a practical monopoly of 
such business as they carry on, and for this very reason; 
in order to protect all alike; to avert the tyranny of power, and 
place the humblest citizen on that equal footing before the law 
that his most powerful fellow may have; to restrain unrelenting 
power and uphold the weak and helpless; to stimulate diligence, 
promptness and efficiency in the discharge of a public duty; the 
law in its majesty and might exacts, as a condition precedent to 
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the granting of these extraordinary privileges and franchises, 
that equitable duty of serving all alike without fear, favor or 
discrimination, by reason of which imposed duties, these corpo- 
rations become, to this extent, if no further, common carriers of 
messages, passengers, freight, etc., as the case may be. Like 
railroads and other kindred enterprises, telegraph companies 
have the right to enter upon and take private property without 
the consent of the owner, making proper compensation, of 
course, for its necessary purposes, such as erecting their lines, 
providing offices and other necessary structures, by reason of 
the delegated right of eminent domain.’ Not only may a tele- 
graph company take private property for its uses by reason of 
this right, but it may invade the property rights of other corpo- 
rations and appropriate the same to its necessary purposes.?_ The 
business of a telegraph company is of a public character, and is 
to be exercised under public control.* Being a corporation of 


this public nature; invested with the extraordinary right of 


eminent domain; created, in a measure, if not directly, by the 


sovereign power of a State; created for the public good and . 


convenience; entering into an implied obligation with the State 
and its citizens, when it incorporates itself, to serve the public 
impartially, and, speedily to transmit and deliver all messages 
offered by any one whomsoever, upon payment of the toll or 


satisfactory assurance to the company that the toll would be ~ 


forthcoming in due time. But the decisions all concede that the 
toll, if paid in advance, can be recovered, in the event of 
failure to send or deliver a telegram concerning sickness, 
etc. This is recoverable by reason of the fact that there 
has been a violation of a contract; a violation of an imposed 
duty; and the law gives a right of action for the actual 
injury which can be calculated with mathematical precision. But 
in addition to this, why not allow the other element of damages, 
mental suffering, just as this is allowed in cases for personal 
injuries; injuries to the character; damages for compensation 
for the sense of shame and mortification resulting from being 
1 Mills Eminent Domain (2nd ed.), 2 Gray Tel., Sec. 27. 


Sec. 14a; Lewis Eminent Domain, Sec. 3 Pierce v. Drew, 136 Mass. 75. 
172, 
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wrongfully ejected from a railroad train, etc., etc. Damages for 
mental pain are unquestionably allowed in all these kinds of 
eases. Is mental anguish any more indefinite or more difficult 
of calculation, or any more speculative in these cases than in 
cases of a violation of a duty of a telegraph company, the per- 
forming of which would have prevented the suffering? A pas- 
senger takes passage on a train. He purchases a valid ticket. 

It is presented to the conductor properly at the proper time. 

He refuses to accept it and wrongfully ejects the passenger. 

The toll, which may be recovered back, can be calculated with 

precision; moreover, this may be merely a nominal sum, He 

may lose a day’s time, and this may be capable of equally certain 
calculation. He may be at expense in getting to his destination. 

This, too, can be easily calculated. Can he recover no other 

damages? Certainly he can. He is entitled to redress, at the 

hands of the law, for the shame and humiliation incident to his 

wrongful ejection. This mental anguish is not capable of being 

ascertained with precise certainty. Nor is mental anguish, in any 

sense of the term whatever, capable of absolute certainty in ecal- 

culation. Yet is such, in these cases, refused as an element of 
damages for this reason? Certainly 

Again, a very important inquiry is, is it not against public policy 
to allow a telegraph company to screen itself from liability for 
its negligence in failing to deliver a telegram? There are some 
decisions to the effect that it is not, and hold such stipulations in 
the contract valid and binding. But by far the better reason, 
as well as the trend of modern decisions, is the other way.? 


1 Railway Co. v. Berry, 15 S. W. poverty of him or the wealth of the 
Rep. 48; Curtiss v. Railway Co.,54.N. defendant, 


W. Rep. 339; Sutherland Damages 2 W. U. Tel. Co. v. Short, 53 Ark. 


(2nd ed.), Sec. 95; Railway Co. v. 
Dean, 43 Ark. 529; Smith v. Railway 
Co., 23 Ohio St. 10; Railway Co. v. 
Fix, 88 Ind. 881; Quigley v. Railway 
Co., 11 Nev. 850; Hays v. Railway Co., 
46 Tex. 273. In the last case it was 
held that the jury might take into con- 
sideration the character and standing 
of the plaintiff, though not either the 


VOL. XXIX. 


15 


434; Thompson v. W. U. Tel. Co., 64 
Wis. 531; Stiles vu. W. U. Tel. Co. 
(Ariz.), 15 Pac. Rep. 712; Marr v. W. 
U. Tel. Co., 85 Tenn. 529; W. U. Tel. 
Co. v. Richmond (Pa.), 8 Atl. Rep. 
171; Ayer v. W. U. Tel. Co., 79 Me. 
493; Harkness v. W. U. Tel. Co., 73 
Iowa, 190; Wertz v. W. U. Tel. Co.,7 
Utah, 446; Gillis v. W. U. Tel. Co., 61 


226 29 AMERICAN LAW REVIEW. 


If this be the law, then, how can it be said that a telegraph 
company is not liable for more than the toll, by reason of its 
negligence in failing to speedily transmit and deliver any 
message? Can the courts select such messages as the com- 
pany will be required to receive and send? And when it 
is shown that a message states facts of grave and serious 
concern to the addressee or other party, say that there 
is absolutely no liability of any character whatever? 
Can it be said that the company is in no sense liable 
for any kind of negligence other than for the toll in failing 
to send or deliver messages of this nature? Suppose these 
messages are sent *‘ collect’’ instead of prepaid, and the com- 
pany undertakes to send the message on such terms, what would 
be the duty of the company under the law? Would it not be to 
transmit with all reasonable speed the message offered, just as 
it would have to do in the case of a message in regard to a com- 
mercial or business transaction? But if no damages can be 
recovered by reason of the telegraph company failing or refusing 
to send such a message, in what way are they bound to carry for 
all alike? Does the law forbid them to contract against their 
own negligence, and yet hold them to no responsibility if they 
refuse or delay unnecessarily to receive and impartially transmit 
and deliver messages of that class relating to the illness or death 
of a relative of the sender or sendee? To say in one breath that 
a telegraph company must carry impartially for all andin another 
to some it will be liable in damages, while to those who send 
messages of the kind under consideration they are not liable in 
damages, simply amounts to saying for some they must carry, for 
others they need not. A liability that is visited with no conse- 


Vt. 461; W. U. Tel. Co. v. Broesche, 
72 Tex. 654; Gulf &c. R. Co. v. Miller, 
69 Tex. 739; Pepper v. W. U. Tel. Co., 
3 Pickle (Tenn.), 554; Brown v. Postal 
Tel. Cable Co., 111 N. C. 187; Wertz 
v. W. U. Tel. Co., 33 Pac. Rep. 186; 
Fleischner v. Pac. Postal Cable Co., 
55 Fed. Rep. 738; W. U. Tel. Co. v. 
Lyman (Tex.), 22S. W. Rep. 656; W. 
U. Tel. Co. v. Cook, 61 Fed. Rep. 624; 


W. U. Tel. Co. v. Linn (Tex.), 2658. 
W. Rep. 490; W.U. Tel. Co. v. Blanch- 
ard, 68 Ga. 299; Sweatland . Illinois 
&c. Tel. Co., 27 Iowa, 433; Bartlett v. 
W. U. Tel. Co., 62 Me. 209; W. U. Tel. 
Co. v. Tyler, 74 Ill. 168; Candee v. W. 
U. Tel. Co., 34 Wis. 471; Tyler et al. 
v. W. U. Tel. Co., 60 Ill. 421; Hibard 
v. W. U. Tel. Co., 33 Wis. 558. 


LIABILITY OF TELEGRAPH COMPANY FOR MENTAL SUFFERING. 227 


quences is in fact no liability. Now suppose a person should 
present a message for transmission, announcing death or illness. 
Suppose the company should positively and defiantly decline either 
to receive or to send it. Then suppose an action against the 
company follows its refusal. The toll, we will say, was 
tendered, or the tender waived. Perhaps the company would 
have agreed to take the message * collect,’’ but prefers to refuse 
absolutely to send it. In such a case what is the remedy? 
There is an injury, to be sure. A sacred public right is violated, 
and the duty enjoined by law to accommodate all alike is set at 
absolute defiance. There can be no such thing as a personal 
bodily injury by reason of the failure to send the message. But 
does it follow, therefore, that no injury is sustained? Cer- 
tainly not. Yet, according to the ruling of the courts holding 
the telegraph company not liable for mental pain, there could 
be no recovery. 

All persons are equal before the law. The law knows no 
preferences. The telegraph is an innovation on the primitive 
methods of sending intelligence. This is illustrated by a ref- 
erence to the Scriptures. Quoting from II. Sam. xvi, 21-25, 
we find, ‘‘ Joab said unto Cushi, Go tell the king what thou hast 
seen, and Cushi bowed himself unto Joab and ran. Then said 
Ahimaaz * * * toJoab * * * let me, I pray thee, 
also run after Cushi. * * * And he said unto him, run. 
Then Ahimaaz ran by the way of the plain, and overran Cushi. 
And the watchman went up to the roof of the gate unto the wall 
and lifted up his eyes, and looked, and behold a man running 
alone. And the watchman cried and told the king. And the 
king said if he be alone there is tidings in his mouth. And he 
came apace and drew near.’’ It must not be forgotten that man 
in his consummate genius has chained the fiery bolts of the 
heavens, and made the power that drives those bolts the obedient 
servant of his will. The advent of the telegraph has served the 
purpose of doing away with time for the purposes of communica- 
tion, regardless of distance. The incredible speed of an electric 
current, we are told by scientists, is 288,000 miles per second. 
The wires of the telegraph in this day penetrate every artery of 
commerce, and there is not a town in America now of any prom- 
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inence which is not equipped with ample telegraphic facilities. 
It was not so in King David's time. Messages were carried by 
runners. The watchman would go to the house-tops to look 
afar off and get the first glimpse of the runner who bore tidings. 
Think of the difference between this day and that. Absalom, 
the King’s son, who was dearly beloved by the king, had been 
slain. To apprise the King of the fact, it was necessary to resort 
to the best mode of transmitting intelligence in vogue in that 
day. This was simply by runner. Had the death of Absalom 
occurred at a time when the present state of perfection in tele- 
graphic facilities had been attained, the whole civilized world in 
a few minutes would have been startled with the news. And 
doubtless had a message to the King of his son’s death been neg- 
ligently delayed for two or three days, the good King would have 
made it exceedingly unpleasant for the company guilty of the 
negligence. But the ruling of some of the courts practically 
puts those who want to send messages of this kind on a level 
with the people of King David’s time so far as sending messages 
are concerned. While, on the other hand, those who want to 
send messages on matters of business or commerce in such cases, 
as damages for negligence can be computed with practical cer- 
tainty, can resort to the instantaneous method of sending their 
tidings by electricity. It does not require the artist’s pencil to 
paint the situation of these two classes of patrons of the tele- 
graph. The imagination is sufficient for all purposes. The one 
class have, not only the privilege of resorting to the telegraph, 
but the law requires of the telegraph company, at its peril, that 
it carry for that class without delay and with all reasonable facil- 
ity and promptness. The other class is practically shut out from 
the benefits of the telegraph, or, what is perhaps little better, 
must sue for favors at the feet of a company that can exercise 
its own arbitrary option or caprice in extending or denying 
same. There is no more difficulty in conveying one class of 
messages than another. It is not requiring impossibilities to 
require a telegraph company to deliver messages concerning 
sickness with promptness. They ought to do so without the 
necessity of resort to the strong arm of the law. 


W. C. Roperrs. 


NASHVILLE, ARK. 
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THE INDEPENDENT CONTRACTOR DOCTRINE AND 
ITS LIMITATIONS. 


A recent case in the New York Supreme Court! has givena fresh 
impetus to the discussion over the limitations of the principle that 
a man is not liable for damages caused by the negligence of an 
independent contractor employed by him. In this case, prob- 
ably for the first time, a judgment for such damages was 
obtained against an employer, on the sole ground that he had 
failed to exercise due care to ascertain whether the contractor 
whom he selected was a competent and careful man. 

It is not the purpose of this paper to discuss at length the 
history or theory of the Independent Contractor doctrine, but 
rather to note its limitations, particularly in the direction taken 
hy Berg v. Parsons. 

The principle itself, though now established beyond debate, 
is of recent origin. It was refused recognition in the famous 
English case of Bush v. Steinman,? decided in 1799. In that 
case, A., having a house, contracted with B. to repair it for a fixed 
sum. B. contracted with C. to do the work, and C. with D. to 
furnish the materials. A servant of D. placed lime in the road 
in front of A.’s premises, by which plaintiff's carriage was over- 
thrown and plaintiff injured. The court held that the plaintiff 
was entitled to recover damages of A., the owner of the house. 
Repeated assaults made during the next fifty years upon the doc- 
trine of Bush v. Steinman, finally resulted in its utter overthrow. 
It had to be sustained, if at all, upon one of two grounds: first, 
that an employer is responsible for the negligent acts of his 
contractor under the maxim gui facit per alium facit per se; or 
second, that an owner of real estate is liable for damages result- 
ing from a nuisance created upon his land under the maxim sic 
ulere tuo ut alienum non ledas. The case of Quarman v. Bur- 


1 Berg v. Parsons, January, 1895, 2 1 Bos. & Pull. 404. 
not yet reported. 
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nett,’ decided in 1840, finally disposed of the first ground, and 
Reedie v. L. & N. W. Railway Co.,? decided in 1849, disposed 
of the second, holding that there is no distinction between the 
owners of real estate and the owners of personalty. 

The American courts, while not entirely agreed, have gen- 
erally adopted the later English view and repudiated Bush v. 
Steinman.? 

The limitations of the doctrine which are generally recognized 
have been well arranged by Mr. H. H. Bond, in an article pub- 
lished several years ago,‘ in three groups :— 

1. The act which the contractor is employed to perform must 
be lawful. 

Creed v. Hartmann ® furnishes a good illustration. In that case 
defendant employed a contractor to make an excavation for a 
private purpose in a public street, without obtaining the consent 
of the corporate authorities. Plaintiff fell into the excavation 
and was injured. It was held that defendant was liable, and 
that the basis of his liability was his own wrongful act in procur- 
ing the excavation to be made without authority, and not the 
negligence of the contractor. 

2. A party will not be allowed under this rule to shift off an 
obligation imposed upon him by law or by contract. 

The commonest illustrations are cases involving the duty of 
municipal corporations to keep their streets in a safe condition, 
and of railway companies to so construct their roads as not un- 
necessarily to injure others. Thus in Storrs v. City of Utica,® a 
municipality was held liable for injuries caused to plaintiff by 
falling into a sewer excavation in one of the city streets which 
had been negligently left unguarded by the independent con- 
tractor who was doing the work. 

In Hole v. Sittingbourne &c. R. Co.,’ a railroad company, 
having authority by statute to construct a bridge across a navi- 


16M. & W. 499. 4 3 Albany Law Journal 261. 
2 4 Exch. 244, 5 29 N. Y. 591. 
® See for example the leading cases 617 N. Y. 104. 

of Blake »v. Ferris, 1 Seld. 48; Hilliard 7 6 Hurl. & N. 488. 

v. Richardson, 3 Gray, 349; Cuff v. 

Railroad Co., 35 N. J. Law, 17. 
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gable river in such a manner as not to detain vessels more than a 
certain time, employed a contractor to build the bridge in con- 
formity with the statute. By some defect in the contractor's 
work the bridge could not be opened, and the company was held 
liable for the damage resulting from the detention of plaintiff’s 
vessel. 

3. The owner of real estate cannot escape liability for acts 
done on his property by a contractor which necessarily result in a 
nuisance. 

The effort to draw a distinction in cases of this sort between 
real and personal property has been for the most part abandoned. 
As stated, however, in Cuff v. Railroad Co.! ‘‘ Where the 
owner of lands undertakes to do a work which, in the ordi- 
nary mode of doing it, is a nuisance, he is liable for any 
injuries which may result from it to third persons, though 
the work is done by a contractor exercising an independent 
employment and employing his own servants.’’? And one 
who employs a contractor to doa work not in its nature 
a nuisance, but which becomes so by reason of the manner in 
which the contractor has performed it, if he accepts the work 
in that condition becomes at once responsible for the nuisance.* 

Besides these three groups some authorities recognize a 
fourth, made up of cases where the thing contracted to be done, 
though lawful, is necessarily attended with danger, however 
skillfully and carefully performed, or in the language of Judge 
Dillon is ‘intrinsically dangerous.’’* Most of these cases, 
however, fall naturally into the second or third group. 

So much for the qualifications of the Independent Contractor 
doctrine noted by Mr. Bond and recognized in the cases and text- 
books generally. But this classification takes no account of the 
important questions involved in Berg v. Parsons. Suppose the 
employer has innocently and inadvertently employed a reckless 
and incompetent man. Is he then liable to others for damages 


1 35 N. J. Law, 17. 4 See for example, 2 Dillon on Mun, 
2 See, for example, Chicago v. Rob- Corps., Sec. 1029; Engel v. Eureka 
bins, 2 Black (U. S.), 418. Club, 187 N. Y. 100, 104. 
5 Vogel v. The Mayor &c., 92 N. Y. 
10. 
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caused by the man’s recklessness? If liable at all, under what 
circumstances is he liable? That an employer is under some 
sort of duty to contract with competent men has frequently been 
taken for granted. Thus in McCafferty v. Railroad Co.! (the 
leading New York case upon blasting done by an independent 
contractor), the court remarks that the defendant ‘* had let the 
contract so far as appears to a competent person.’’ In Cuff v, 
Railroad Co.,? (the leading case in New Jersey upon the same 
subject), it is said, that when the injury results from the negli- 
gence of the contractor or his servants, the contractor alone is 
liable, unless the owner is in default in employing an unskillful 
or improper person as the contractor.’’ And dicta to the same 
effect may be found in Conners v. Hennessey,* Ware v. St. Paul 
Water Co., and many other cases. These remarks, however, 
were obiter and did not settle the law. In IJ Thompson on Neg- 
ligence, page 908 (1886), the situation was well summarized as 
follows: ‘*Some of the judges in their opinions have quali- 
tied the rule (as to independent contractors) by assuming that 
it is only applicable to cases where the proprietor has not been 
guilty of negligence in awarding a contract to a person incompe- 
tent, habitually negligent, or otherwise unfit to be intrusted with 
it. No case has been found, however, where a proprietor has 
been held answerable for the negligence of an independent 
contractor upon this ground alone.”’ 

The general impression has been, that in order to hold the 
employer, he must be shown to have knowingly employed an 
incompetent man. Thus, in the latest standard text-book,' it is 
stated that the rule exempting one from liability for the wrong- 
ful acts of an independent contractor does not apply ‘* Where the 
master knowingly selects an incompetent contractor.’’ And in 
I Lawson’s Rights, Remedies & Practice,* it is said that ‘* other 
circumstances may render the proprietor liable, as for instance 
knowingly selecting an incompetent contractor.’’ The case of 
Kelley v. The Mayor, etc.,’ proceeds upon this theory. That 


161 N. Y. 178. 5 14 Am. & Eng. Enc. of Law, 836. 
2 35 N. J. Law, 17. 6 Section 300. 

8 112 Mass, 99. 14 E. D. Smith (N. Y.), 291. 

42 Abb. (U. S.) 261. 
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was an action against the city of New York for damages caused 
by negligent blasting in excavating a street. Upon the trial 
plaintiff offered to prove that the contractor who did the work, 
‘‘was notoriously incompetent to perform the work.’’ The 
offer was excluded, and the appellate court remarked that ‘ the 
offer was not broad enough in offering merely the fact of the 
contractor being notoriously incompetent, without showing that 
the defendants had knowledge of such incompetency at the time 
of employment.’’ See also the recent case of Brannock v. 
Elmore.! 

Such a rule is obviously unjust to the plaintiff, requiring him 
to show, not only that the employer had means of ascertaining 
the contractor’s unfitness, but that he actually found it out (an 
impossibility in many instances ). 

The true rule has, we believe, at length been set forth in Berg 
y. Parsons, and by the Supreme Court of Connecticut in the 
recent case of Norwalk Gas Light Company v. Borough of 
Norwalk.? This was a suit for injuries caused by negligent 
blasting done by an independent contractor. The trial court 
had charged the jury :— 

“If you find from the evidence that these contractors, or 
either of them, were unskillful and incompetent to perform 
the work assumed by them under the contract, and that the 
borough knowing this employed them to do the work, the 
borough would be negligent in knowingly employing such a per- 
son to do the work, and would be responsible for any negligence 
of such contractor.”’ ; 

Upon appeal the Supreme Court held that this charge was 
erroneous in imposing upon the defendant a too limited measure 
of liability; and that the defendant ‘* would be liable as stated, 
not only in consequence of negligence, which would certainly 
be most gross in knowingly employing incompetent contractors, 
but also in failing to exercise due and reasonable care to select 
such as were skillful and competent.”’ 

In Berg v. Parsons, which was also a case of negligent blast- 
ing upon defendant’s premises, resulting in injury to plaintiff’s 


1 114 Mo. 55. 2 63 Conn. 495. 
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house, it was not proved or claimed upon the trial that the 
defendant had actual knowledge of the contractor’s incompetence 
before employing him. Plaintiff, however, proved a series of 
facts tending to show that defendant, by the exercise of reason- 
able care, could have found out that the contractor was an unfit 
man for the job. These facts were, in general, that the con- 
tractor was wholly illiterate; that he lived like a squatter in a 
shanty on the rocks; that he was a man of intemperate habits ; 
that in a recent job of great magnitude undertaken by him, he 
had displayed signal recklessness and incompetence ; that dur- 
ing his career as a contractor he had systematically failed to 


comply with the regulations of the New York Fire Department 


requiring contractors to obtain a permit and file a bond before 
blasting in any locality. The only steps defendant was shown 
to have taken to ascertain the fitness of the contractor (of whom 
he had never heard before), were to examine a place where he 
claimed to have blasted and to inquire about him of a lawyer’s 
clerk who knew him. The trial court submitted the question 
of defendant’s negligence to the jury, charging them in effect 
that it was not necessary for plaintiff to prove that defendant 
had actual knowledge of the contractor’s incompetence, pro- 
vided it was shown that defendant could have obtained such 
knowledge by the exercise of due and reasonable care. The 
jury rendered a verdict for the plaintiff. The appellate court, 
while reversing the judgment and ordering a new trial for an 
erroneous ruling upon a point of evidence, sustained the posi- 
tion‘of the court below upon the main question, remarking in 
the course of its opinion: ‘*‘ The defendant did not, so far as 
this record discloses, perform that duty which is incumbent 
upon a man who is about to employ another to do a dangerous 
piece of work.”’ 


In the light of these two cases it becomes possible to formu- 


late a limitation which must be added to the four already noted, 
viz.: The employer is not relieved from responsibility unless he 
has exercised due and reasonable care to select a competent con- 
tractor; the fact that he did not know the contractor was incom- 
petent does not excuse him. 

There is nothing in this doctrine which sounds particularly 
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novel. It finds a suggestive, though somewhat imperfect, 
analogy in the duty of an employer to his servants to exercise 
care in selecting competent co-employes.! It had in fact been 
proposed obiter by Judge Sharswood in Ardesco Oil Co. v. Gil- 
son,” and suggested in Sturges v. Theological &c. Society,’ anc 
in other cases. But none of these cases turned upon the ques- 
tion or clearly defined it. 

The propriety of such a limitation is obvious. It has be- 
come too much the practice in some lines of business to employ 
the cheapest contractor to be had, relying upon the independent 
contractor doctrine for immunity from the results of his reck- 
lessness. Contractors, frequently irresponsible, are always 
under temptation to take large risks for the sake of lessening 
expense. Common justice requires that when a property owner 
seeks to throw off responsibility to his neighbor for work which 
may become dangerous by employing an independent contractor 
todo it, he should be held to strict care in the selection of the 
contractor. 


Cuaries W. 


New YORK. 


1 See Chapman »v. Erie Ry. Co., 55 2 63 Pa. St. 146. 
N. Y. 579; Moss v. Pacific R. R., 49 3 130 Mass. 414. 
Mo. 167. 
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STATUTORY LIMITATIONS OF FREEDOM OF CON. 
TRACT BETWEEN EMPLOYER AND EMPLOYE. 
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II. ANTI-Truck Laws. 
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V. REGULATING Hours oF LaBor. 
VI. Statutes ForsrppInG EMPLOYERS TO REQUIRE THAT EMPLOyks 
SHALL BE NON-UNION MEN. 


CHAPTER I. 
Lasor LEGISLATION. 


Within recent years, many statutes have been enacted by 
State legislatures, designed to regulate and adjust the relations 
of employer to employé. They have generally been passed at 
the solicitation and in the interest of workingmen and are 
popularly known as ‘labor laws.’’ Prior to the year 1880 
these laws were practically unknown, but so rapidly have they 
increased that already we find them on the statute books of one- 
half of the States. Indeed they constitute the most striking 
class of that great mass of socialistic laws which is a character- 
istic feature of recent legislation, it being estimated that they 
are only exceeded in number by the laws regulating the traffic in 
intoxicating liquors.' 

Classification of Statutes. 

Omitting a large number of minor and exceptional statutes, 
this so-called labor legislation may be classified, as follows: — 

I. ** Anti-Truck’’ or ‘* Store Order ’’ laws, which prohibit the 
payment of wages otherwise than in money. 


1 F, J. Stimson’s article on the ‘‘ Ethics of Democracy ”’ in Scribner’s Maga- 
zine, May, 1894. 
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II. ‘‘ Fines Laws,”’ prohibiting the imposing of fines or with- 
holding of wages on account of imperfections in work, damage 
to tools or machinery, ete. 

III. Statutes regulating the time of payment of wages, such 
as Weekly Payment Laws.” 

IV. Statutes regulating hours of labor and prohibiting the 
employment of men formore than a certain number of hours 
daily. 

V. Statutes forbidding employers to require that their em- 
ployés shall not be members of any labor union or similar 
organization. 


Constitutionality of the Legislation. 


The constitutionality of this legislation has not yet been tested 
in the Federal courts, but the courts of last resort in many of 
the States have passed upon it, and the tendency seems at pres- 
ent to be toward the conclusion that it is unconstitutional. But 
there are several cases which support the validity of the stat- 
utes, and since the tide of judicial opinion has not set strongly 


in either direction, the question may be regarded as still open to 
discussion. It is the purpose of this paper to maintain the 
position that such statutes are constitutional. 

Although the objections which have, in different cases, been 
urged against the validity of the statutes, are many and various, 
the broad and fundamental ground on which they are sought to 
be overthrown, is that they deprive persons of the inherent and in- 
alienable right to freedom of contract. The Fourteenth Amend- 
ment to the Constitution of the United States declares that no 
State ‘‘shall deprive any person of life, liberty or property without 
due process of law.’’ The so-called rights of liberty and property 
are also protected by most of the State constitutions. In at 
least thirty-three States! the constitution secures to all men the 


1 Ala. C. 1,1; Ark. C. 2,2; Cal.C. tana C. 3, 3; Nebraska C. 1, 1; Nevada 
1,1; Col. C. 2, 3; Del. C. Preamble; C. 1,1; N. H.C. 1, 2; N. J. C. 1,1; 
Fla. C. Dec. of Rights, 1; Idaho C.1, N.C. C. 1,1; N. D.C.1,1; Ohio C. 1, 
1; Ill. C. 2, 1; Ind. C. 1, 1; Iowa C.1, 1; Penn. C.1,1; 8. C.C. 1,1; S. D. 
1; Kan. C. Bill of Rights, 1; Kentucky OC. 6,1land2; Vt.C.1,1; Va.C.1,1; 
C. Preamble; La. C. 1; Maine C.1,1; Wash. C. 1,3; W. Va. C. 8,1; Wis. C. 
Mass. C. 1,1; Missouri C. 2,4; Mon- 1,1; Wy. C.1, 6. 
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natural, inherent and inalienable right to enjoy and defend 
liberty, and in at least thirty! the right of property is recognized; 
the phrase most frequently employed being that ‘all men have 
a natural right to acquire, possess and protect property.” In 
the main the courts seem to rely upon the latter provisions and 
hold that the right of contract is included in the right to acquire 
and possess property. Therefore, they conclude, any limitation 
of that right is unconstitutional. But in a paper read before the 
American Bar Association in 1891, by Frederick N. Judson, 
Esq., of St. Louis, it is argued with perspicuity that the right of 
contract is included within that of liberty, rather than that of 
property. He says: ‘*The general subject of the relation of 
individual rights to the legislative power has been discussed 
mainly in relation to the so-called rights of property. But the 
‘comprehensive word is liberty.’ Liberty of contract, while 
closely allied with property, and essential to its use and enjoy- 
ment, is really far broader in its scope. * * * It is through 
the abridgment of the right of free contract by denying or 
restraining the use of property, that so-called property rights 
are invaded in the exercise of the police power.’’ This view is 
undoubtedly the correct one, but as Mr. Judson suggests, very 
few courts have adopted it. However, it is unnecessary for the 
purpose of this paper, to further discuss this question. It 
makes but little difference upon which theory the statutes are 


overthrown, for as we have seen, both the rights of liberty and’ 


of property are protected by the constitution of the United 
States as well as by those of a majority of the States. If the 
legislation is to be saved at all, it must be shown that it does not 
constitute an unlawful limitation of either of those rights. 

In the few cases which have supported the validity of the 
statutes, the courts have without exception based their decisions 
on special grounds. In Hancock v. Yaden,? a statute ® forbid- 


1 Ala. C. 1, 37; Ark. C.2,2and22; H.C.1,2;N.J.C.1,1;N.C.C.1,1; 
Cal. C. 1,1; Col. C. 2,3; Del. C. Pree N. D.C. 1,1; O. C. 1,1; Penna. C. 1, 
amble; Fla. Dec. of Rights; Ill.C.2, 1; 8.C.C.1,1; S. D. C.6, 1 and 2; 
1; Idaho C. 1,1; Ill. C. 2,1; IowaC. Vt. C. 1,1; Va.C.1,1; W. Va. C. 3, 


1,1; Ky. C. Preamble and 13, 3; La. 1; Wash. C. 1, 3; Wy. C. 1, 6. 
C. 1; Me. C. 1,1; Mass. C.1,1; Mo. 2121 Ind. 365, 


C, 2,4; Mon. C. 3, 3; Nev. C. 1,1; N. 3 Elliott’s Supp., Sec. 1599-1610. 
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ding the execution of contracts waiving payment of wages in 
money, was sustained on the singular ground that its purpose 
was to protect and maintain the money which is the standard of 
value throughout the country. But it certainly was not the 
intent of the legislature in passing the statute, to protect the 
national coinage. And there is a wide difference between 
counterfeiting and debasing of coinage, and contracting to 
accept payment of wages in commodities. ‘‘If the reasoning 
of the court is sound, the legislature may forbid every trans- 
action into which any form of barter enters, from the ‘ swap- 
ping’ of horses or ‘ trading’ of jack-knives, up to the exchange 
of promissory notes or railroad bonds.’’ ! 

Some of the statutes apply only to corporations, and are 
upheld as amendments to corporate franchises. And acts which 
were intended to include all employers, have for the same reason 
been held valid so far as they apply to corporations. The cases 
bearing upon this point will be considered later. 

Laying aside these special grounds, however, the books may 
be searched in vain for a case which sustains the validity of the 
statutes on the broad and fundamental basis that their enact- 
ment is within the police power of the States. Several judges 
have suggested this argument, and it has been the basis of one 
or two dissenting opinions, but strangely enough, not a single 
case has held that the police power extends to this class of legis- 
lation. Yet it is certain that if the statutes can be upheld in 
their application to individual employers, partnerships and stock- 
companies, as well as to corporations, it is only as an exercise of 
this power. 


The Nature and Scope of the Police Power. 


It must be admitted that the right of contract is not an 
absolute one. Like all other rights, it is held subject to the 
necessities of the social state, that is to say, to regulation and 
limitation by the exercise of the police power of the States. 
The nature and extent of the police power has been the subject 
of the sharpest judicial contention, and has been thoroughly 


1C. F. Labatt in 27 Am. Law Rev. 857 at 862. 
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discussed in a great number of cases, to some of which it will 
be necessary to refer. 

It has been frequently and truly said that the police power 
cannot be defined. In the opinion of Judge Cooley, it embraces 
the whole system of internal regulation, by which the State 
seeks to preserve public order and prevent offenses against the 
State; and, like the power of taxation, it pervades every depart- 
ment of business, and reaches to every interest and every subject 
of profit or enjoyment. Chief Justice Taney, speaking in very 
general terms, declares that the ‘ police powers are nothing 
more or less than the powers of government inherent in every 
sovereignty to the extent of its dominions, the power to govern 
men and things.’’ In the case. of Commonwealth v. Alger,! 
Chief Justice Shaw of Massachusetts gives an exposition of the 
police power in its relation to property rights which has been 
frequently quoted with approval. He says: ‘* We think it isa 
settled principle, growing out of the nature of well ordered 
civil society, that every holder of property, however absolute and 
unqualified may be his title, holds it under the implied liability 
that his use of it may be so regulated that it shall not be injuri- 
ous to the equal enjoyment of others having an equal right to the 
enjoyment of their property, nor injurious to the rights of the 
community. * * * Rights of property, like all other social 
and conventional rights, are subject to such reasonable restraints 
and regulations established by law, as the legislature, under the 
governing and controlling power vested in them by the consti- 
tution, may think necessary and expedient. * * * It is 
much easier to perceive and realize the existence and sources of 
this power, than to mark its boundaries, or prescribe limits to 
its exercise.”’ 

To review at length the cases sustaining the exercise of the | 
police power in its varied application, would be without the 
proper bounds of this paper. We may therefore pass unnoticed 
the many cases arising under laws for the protection of life, 
health, personal reputation, good morals, and for other similar 
purposes, and consider first the so-called Granger and Elevator 
cases. 


1 7 Cushing, 53. 
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In the case of Munn v. Illinois,! it was held that the general 
assembly of Illinois had the power to fix by law the maximum of 
charges for the storage of grain in warehouses at Chicago. Pre- 
cisely the same question arose in Peo. v. Budd,’ and the New 
York Court of Appeals followed the decision of the United States 
Supreme Court. In both of these cases a State legislature was 
permitted to limit freedom of contract between the owners of 
grain elevators and persons who deal with them, on the ground, 
as the courts say, that the business of elevating grain, like that 
of hackmen, common carriers, wharfingers, ferry-men, inn- 
keepers, etc., is ‘* affected with a public interest.’’ The owners 
of the elevators had obtained a virtual monopoly, and conse- 
quently were enabled to control at will, the charges for elevating 
grain. Very naturally, they abused this power, and in order to 
protect persons dealing with them and the consuming public, 
from the oppression which inevitably resulted, the legislature 
regulated such charges by statute. 

A similar case of the exercise of the police power over a trade 
or calling is that of Mobile v. Yuille,* a case quoted with approval 
in Munn v, Illinois. The question before the court was whether 
the power granted to the city of Mobile to regulate the weight 
and price of bread, was constitutional. It was contended that it 
would interfere with the right of the citizen to pursue his lawful 
trade or calling in the mode his judgment might dictate, but the 
court said that the legislature had the power in this case to inter- 
fere with the mode in which private property might be enjoyed. 
The purpose of the statute was to protect the consumers from 
unreasonable and unjust practices on the part of Mobile bakers, 
and therefore, even though it unquestionably deprived the bakers 
of liberty of contract, it was a valid exercise of the police 
power. 

The so-called oleomargarine cases afford another instance where 
laws have been upheld, which limit the right of contract. The 
New York Court of Appeals in People v. Marx,‘ declared uncon- 
stitutional a law prohibiting the manufacture or sale of any 
substitute for butter or cheese. But in the later case of People 


194 U.S. 113. 3 3 Ala. 140. 
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v. Armstrong,! a statute prohibiting the manufacture or sale of 
any article in dmitation or semblance of butter, was held to be 
valid. By the first statute the manufacture of a wholesome and 
nutritious food product was prohibited, even though it was not 
calculated to deceive the purchaser. The statute was evidently 
passed with the sole object of protecting those engaged in the 
manufacture of dairy products, against the competition of oleo- 
margarine manufacturers. The second statute, however, was 
directed only against the fraudulent practice of coloring oleo- 
margarine and other cheap products and placing them on the 
market as butter. It was held to be within the police power to 
protect consumers against this deception. In Powell v. Penn.,? 
a statute was in question, similar to that under which People v. 
Marx arose, and the United States Supreme Court held it consti- 
tutional. The legislature passed this act ‘‘ for the protection of 
public health,’’ and it was upheld as such, the court, unlike the | 
New York Court of Appeals, refusing to question the motive 
of the legislature. 

In New Jersey,* a statute prohibiting the sale of oleomar- 
garine colored to imitate butter was held constitutional, as a 
measure for the prevention of fraud. In Maryland,‘ an act 
prohibiting the sale of oleomargarine, unless stamped, was up- 
held, and in New Hampshire, a law prohibiting its sale except 
when colored pink was sustained. The artificial product might 
be red, white or blue and totally dissimilar in appearance to 
ordinary butter, and yet it would fall within the prohibition. 
This statute seems to go very far, for it places restrictions upon 
the manufacture and sale of a wholesome food product, even 
though it does not resemble butter, and cannot be fraudulently 
sold as butter. But a case which, for the purpose of this discus- 
sion, is stronger than any of the above, is that of State v. - 
Addington.’ The Missouri general assembly had passed an 
act, making it a criminal offense to manufacture or sell * any 
article designed to take the place of butter or cheese,’’ and in 
reviewing a conviction under this statute, the court of appeals 


1105 N. Y. 123. 4 Pierce v. State, 68 Md. 592. 
2127 U. S. 678. 5 12 Mo. App. 214. 
3 State v. Newton, 50N. J. Law, 534. 
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declared it constitutional and valid. It was admitted that the 
oleaginous product is pure and wholesome, and therefore a legiti- 
mate article of food, but the court argued that since it resembles 
butter very closely, and is often sold as butter, the public has 
become prejudiced against it, and therefore the assembly had 
the power to prohibit its sale. In other words, the general 
assembly, in the exercise of its police power, can consult the 
popular will, and prohibit a person from carrying on a lawful 
business and making contracts for the purchase or sale of a 
legitimate and wholesome article, on the ground that it re- 
sembles another well known article, and is liable to be taken 
for it. A man who prefers the cheaper but equally wholesome 
oleomargarine is deprived of the right to purchase it because in 
other cases, its sale has resulted in deception and fraud. 

A line of cases has arisen in the south, similar in principle to 
that of State v. Addington. In Davis v. State! a statute pro- 
hibiting within certain counties, the sale, exchange, or trans- 
portation of cotton in the seed, between the hours of sunset and 
sunrise, was held valid as an exercise of the police power. This 
decision was approved in the later case of Mangan v. State,? 
and a statute of like character was sustained by the North Car- 
olina court in State v. Moore.* The object of these laws is to 
prevent the practice of stealing cotton from the planters and 
selling it under cover of darkness. In order to protect one class 
of people — the planters, from this prevalent evil, a// persons 
are forbidden to sell or exchange cotton after sunset or before 
sunrise. 

A case which approaches very closely to our subject, is that 
of Weil v. State.‘ In 1885 the legislature passed an act,® the 
second section of which made it unlawful for the vendor of per- 
sonal property, sold on condition that the title should remain in 
him until payment in full had been made, to take possession of 
such property without tendering or refunding to the purchaser, 
the sums already paid by him, after deducting therefrom a rea- 
sonable compensation for the use of such property. The most 


168 Ala. 58. 4 46 Ohio St. 450. 
276 Ala. 60. 5 82 Ohio Laws, 238. 
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important objection urged against the statute was that it violated 
the right of private property. But the Supreme Court declared 
it constitutional. Before the enactment of the statute, it had 
been held! that the parties to such conditional sales might con- 
tract that upon vendee’s failure to make full payment, the ven- 
dor might take possession of the goods and also retain the money 
which had been paid thereon. Naturally such contracts often 
resulted in oppression and hardship, and the legislature, in order 
to place the vendor and vendee on a more equitable basis, pro- 
hibited the making of contracts on such terms. 


Our Test Proposition. 

It might be instructive to examine several other lines of cases 
bearing upon the relation of the police power to property rights, 
but our purpose is already accomplished. As a logical deduction 
from the cases reviewed, we lay down this proposition: .A State 
legislature may, in the exercise of its police power, place any 
limitation upon freedom of contract, which it may deem necessary 
Sor the protection of one class of persons against the oppression of 
another class. In other words, the legislature of a State may in 
the interest of the public welfare, protect a great class of its 
citizens from the hardship of contracts made under circum- 
stances practically amounting to duress. This is but a general 
application of a principle frequently recognized in individual 
cases by the courts. Judges are asked almost daily, to grant 
relief from the oppressive provisions of contracts procured by an 
unconscionable use of the power which one man may acquire in 
various ways over another. For instance, courts of equity, in 
view of the possibility of undue influence, have repeatedly 
declared that any agreement contemporaneous with a mortgage, 
by which the mortgagor waives, or in any way curtails his equity 
of redemption, is absolutely void. Even subsequent agreements 
of the same nature, are looked upon with suspicion. If it 
appears that any advantage has been taken of the mortgagor’s 
position, or that the transaction is in the slightest degree a hard 
bargain, the contract will be annulled. The courts have also 
frequently refused to permit a debtor by contract before issue of 
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execution, to waive stay of execution or statutory exemptions. 
To be sure, the legislature, in its attempt, by a general limita- 
tion of contract, to protect all who are oppressed, may in some 
cases, unjustly restrict the contract rights of persons who are 
not. For instance, a statute prohibiting contracts for the pay- 
ment of wages in ‘* truck ’’ might relieve a great many working- 
men from hardship and oppression; but an employé who in good 
faith and without duress, desires to make such a contract, is 
deprived of the right.’ But this is a characteristic feature of 
the police power and is frequently true of its exercise. A grain 
dealer in Chicago or Buffalo might, under certain circumstances, 
desire to make a contract for elevating grain at a higher rate than 
that permitted by law, but he is denied the right. An economi- 
cal mechanic in Pennsylvania or Missouri might prefer the cheap 
and wholesome butterine to the more costly dairy product, but 
its sale is absolutely prohibited. A citizen of North Carolina or 
Georgia might wish to sell some cotton to a neighbor after the 
sun has set, but to do so would be unlawful. The right of the 
individual is subject to that of the community. To quote again 
the words of Chief Justice Shaw, ‘‘ every holder of property, 
however absolute and unqualified may be his title, holds it under 
the implied liability that his use of it may be so regulated, that 
it shall not be injurious to the rights of the community.”’ 

Now let us take up in order the several classes into which we 
divided the great mass of labor legislation, and keeping carefully 
in mind the conditions under which the statutes were enacted 
and the legislative reason for enacting them, determine if we can, 
whether or not they can be brought within the test proposition 
laid down above. 

CHAPTER II. 
Anti-Truck Laws. 


The legislatures of at least thirteen States? have at different 
times enacted laws which in substance prohibit contracts for the 


1 Washburn on Real Property, Vol. Acts of 1891, p. 183; Md. Acts of 1880 
2, Ch. 16, Par. 23-4. c. 273; N. J. R. S. of 1877, p. 750, Sec. 

2 Ind.Elliott’s Supp., Sec.1599-1601, 3 and p. 1375, Sec. 1-2, Supp. of 1886, 
Acts of 1891, p.108; Kan. Acts of 1887, p. 771, Sec. 7; N. Y. Acts of 1889, c. 
C.171; Mo. R. S. of 1889, Sec. 7058, 381; N. C. Acts of 1889, c. 280; Ohio 
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payment of wages in anything except money. Most of these 
laws apply only to those engaged in certain occupations, such as 
mining or manufacturing, and some of them are confined in their 
scope to contracts with corporations. 

The Maryland act of 1880, which was the first enactment of 
this class, was tested almost immediately, and in the case of 
Shaffer v. Mining Co.' declared to be constitutional. The 
statute applied only to corporations engaged in mining, manu- 
facturing or operating a railroad in Allegany County and em- 
ploying ten hands or more, and it was sustained as an amendment 
to the charters of such corporations. ‘* A corporation,’’ says 
the court, *‘ has no inherent or natural rights like a citizen. It 
has no rights but those which are expressly conferred upon it, 
or are necessarily inferrible from the powers actually granted, 
or such as may be indispensable to the exercise of such as are 
granted. * * * Whatever, therefore, may have been the 
mischief intended to be reached and prevented by this law, by 
restrictions imposed on the corporation, it was competent for 
the legislature by this law, which operates as an amendment of 
its charter, to accomplish.’’ Several other cases have held sim- 
ilar statutes constitutional upon this same ground, and it may 
not be out of place to discuss the question at this point. 

It was decided in the early and famous case of Trustees of 
Dartmouth College v. Woodward? that a corporate charter is a 
contract within the meaning of that clause of the Federal con- 
stitution, which prohibits the State legislatures from passing laws 
impairing the obligation of contracts. But it was intimated by 
Justice Story in that case that the rule might be otherwise if the 
legislature should reserve the power of amending or repealing 
the charter. In pursuance of this suggestion, nearly al! of the 
States have adopted the practice of reserving the power to repeal, 
alter or amend corporate charters. This reservation confers 
upon the legislature the power to pass all needful laws for the 


R. 8S. of 1886, Sec. 7015-16, Acts of 1888, c. 128; W. Va. Code of 1887, p. 
1887, p. 214, Sec. 1; Pa. Br. Dig., p. 983, Sec. 1-5, Acts of 1891, c. 76. 
1010, Sec. 7-11 and Supp. 2412; S.C. 1 55 Md. 74. 

Stat., of 1882, Sec. 2086; Va., c. 391, 24 Wheat. 518. 
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regulation and control of the domestic affairs of a corporation. 
But it does not include the power to deprive the so-called ‘¢ arti- 
ficial being ’’ of its property. Judge Cooley, in the case of City 
of Detroit v. D. and F. Plankroad Co.,! speaking of this power 
to alter or amend, says: ‘‘ It cannot be necessary at this day to 
enter upon a discussion in denial of the right of the government 
to take from either individuals or corporations, any property 
which they may rightfully have acquired. In the most arbitrary 
times such an act was recognized as pure tyranny, and it has 
been forbidden in England ever since Magna Charta, and in this 
country always.’’ In People v. O’Brien? the Court of Appeals 
held that even upon the dissolution of a corporation by statute, the 
legislature could not direct that its franchises be transferred to 
other persons. The effect of such an act would be destruction of 
corporate property and loss of its value to creditors and stock- 
holders. As Ruger, C.J., says: ‘‘ An express reservation by 
the legislature of the power to take away or destroy property law- 
fully acquired or created would necessarily violate the funda- 
mental law, and it is equally clear that any legislation which 
authorizes such a result to be accomplished indirectly, would be 
equally ineffectual and void.’’ In these cases, however, the 
property which was involved and to which the courts referred, 
was in the nature of assets of the corporation, that is to say, 
it might have been sold upon the market and the amount real- 
ized distributed among the stockholders. But it does not seem 
to have been directly established, in any case, that the legislature 
cannot limit what the courts call the property right of contract. 
Dicta may be found which show a tendency in either direc- 
tion. Judge Cooley in Detroit v. Plankroad Co.,* declares that 
‘there is no well considered case in which it has been held that 
a legislature, under its power to amend a charter, might take 
from the corporation any of its substantial property or property 
rights.’’ But on the other hand, in the sinking fund cases,‘ 
Waite, C. J., speaking for the court, says: ‘* That this power 
(to alter and amend) has a limit no one can doubt. All agree 
that it cannot be used to take away property already acquired 


1 43 Mich. 140. 3 Supra. 
2111 N. Y. 1. 499 U.S. 700. 
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under the operation of the charter, or to deprive the corporation 
of the fruits actually reduced to possession of contracts lawfully 
made. * * * Whatever rules Congress might have pre- 
scribed in the original charter for the government of the corpo- 
ration in the administration of its affairs, it retained the power 
to establish by amendment. In so doing it cannot undo what 
has already been done, and it cannot unmake contracts that have 
already been made, but it may provide for what shall be done in 
the future, and may direct what preparation shall be made for 
the due performance of contracts already entered into.’’ As 
was pointed out in the opening pages of this paper, the right of 
contract, so called, is more properly included within the term lid- 
erty than within that of property. It is incidental to the right 
‘sto earn a livelihood in any lawful calling.’’ In Butcher’s 
Union Co. v. Crescent City Co.,! Field, J., declares that the 
right to pursue a lawful calling “is a distinguishing privilege of 
citizens of the United States, and an essential element of that 
freedom which they claim as their birthright,’’ and Bradley, J., 
adds that to deprive a person of that right is to invade his right 
to liberty, within the meaning of the constitution. Now, a cor- 
poration has no natural or inherent liberty, such as is secured 
by the constitution to individuals. The State, in creating the 
corporation, expressly denies to it the liberty which is character- 
istic of natural persons, by reserving the power to control the 
conduct of its affairs. In this view of the question, a statute 
limiting a corporation’s freedom of contract is not obnoxious to 
any constitutional provision, and would seem to be a valid exer- 
cise of the reserved power to amend corporate charters. And 
even if we consider the right of contract as a property right, 
there would seem to be no direct authority for the conclusion 
that a limiting act would be unconstitutional. Indeed, the only - 
restriction which the courts have actually placed upon the 
power, is that the corporation cannot be deprived of substantial 
property; that is to say, of assets of some commercial value. 
The second case which sustains the validity of truck legisla- 
tion, is that of Hancock v. Yaden,? decided in 1890. This case 
has already been discussed at some length, and further consid- 
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eration is unnecessary. Being decided upon the narrow and 
peculiar ground that such a statute is valid as a measure for the 
protection of the national coinage, the case, it must be con- 
fessed, is not a valuable contribution to the jurisprudence of 
our subject. 

The West Virginia case of Peel Splint Coal Co. v. State,! is 
the latest and by far the most carefully considered one in sup- 
port of the legislation. It arose under two acts of the legisla- 
ture, known respectively as the ‘‘ scrip act’’ of March 7, 1891, 
and the ‘* screening act ’’ of March 9, 1891.2 The scrip act” 
made it a misdemeanor for any employer to pay wages of his 
employés in any scrip, token, draft, check or other evidence 
of indebtedness redeemable otherwise than in money. The 
** screening act’ provided that all coal mined and paid for by 
weight, should be weighed in the car in which it is removed 
from the mine, before it is screened, and further that any vio- 
lation of the act should be a misdemeanor. It will be seen that 
both of these statutes were very broad and general in their 
application, and afforded a splendid opportunity for a leading 
case. But it happened unfortunately that the first indictment for 
violation of the acts was found against the Peel Splint Coal Co., 
a corporation, and the case seems to have been decided princi- 
pally upon the ground that the acts were valid as an exercise of 
the reserved power of the State, to alter and amend corporate 
charters. ‘* We base this decision in this case,’’ says the court, 
** first, upon the ground that the defendant is a corporation in 
the enjoyment of unusual and extraordinary privileges, which 
enables it and similar associations to surround themselves with a 
vast retinue of laborers, who need to be protected against all 
fraudulent or suspicious devices in the weighing of coal or in the 
payment of labor. Secondly, the defendant is a licensee, pur- 
suing an avocation which the State has taken under its general 
supervision for the purpose of securing the safety of employés, 
by ventilation, inspection, and governmental report; and the 
defendant, therefore, must submit to such regulations as the 
sovereign thinks conducive to public health, public morals or 
public security.’’ But a careful reading of the opinions conveys 
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a strong impression that if a case should arise in which tie 
defendant were an individual, the court would squarely hold that 
the statutes are constitutional, as an exercise of the police power, 
Much is said about the power of the State to regulate the rela- 
tions of employer and employé, with a view to prevent fraud, 
oppression or undue advantage, and President Judge Lucas, who 
wrote the opinion of the court, speaks for himself as follows: 
‘** So well satisfied am I that these laws are not only constitu- 
tional, but reasonable and just, that so far as I am individually 
concerned, I do not question that they can be successfully main- 
tained against all classes of persons embraced in their scope.”’ 

The Supreme Court of Pennsylvania was the first to hold truck 
legislation unconstitutional. In the case of Godcharles v. Wige- 
man,! decided in 1886, it was declared that the so-called ** store 
order act ’’ of 1881? was ** vicious and void,”’ although it does not 
appear in the opinion, with what constitutional provision the law 
was in conflict. The learned court indignantly brands the act as 
**an attempt to do what, in this country, cannot be done; that 
is, prevent persons who are sui juris from making their own 
contracts. The act is an infringement alike of the rights of the 
employer and the employé; more than this, it is an insulting 
attempt to put the laborer under a legislative tutelage, which is 
not only degrading to his manhood, but subversive of his rights 
as a citizen of the United States.”’ 

State v. Goodwill,* arose under a statute ‘ very similar to that 
of Pennsylvania, and the West Virginia court also indulges in a 
rhetorical flourish on behalf of the workingman. ‘* It is a species 
of sumptuary legislation which has been universally condemned, 
as an attempt to degrade the intelligence, virtue and manhood of 
the American laborer, and foist upon the people a paternal gov- 
ernment of the most objectionable character; because it assumes 
that the employer is a knave, and the laborer an imbecile.”’ 
But it is evident that the real objection to the statute, in the mind 
of the court, was that it was aimed at a particular class and dis- 
criminated against it. The statute, by its terms, is limited to 


1 113 Pa. St. 431. 4 Acts of 1887, c. 63 (Code of 1887, 
2 Public Laws, 147. p. 983). 
3 33 W. Va. 179. 
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operators of mines, and manufacturers, and does not apply to 
other mercantile pursuits. This, says the court, is class legisla- 
tion, and is for that reason obnoxious to the prohibition of the 
Fourteenth Amendment. Another West Virginia case, decided 
at the same time as State v. Goodwill, and resting upon the same 
basis, is State v. Fire Creek Co.! In this case a statute? pro- 
hibiting persons and corporations engaged in mining and manu- 
facturing, from selling merchandise and supplies to their 
employés at a greater per cent. of profit than they sell to others 
not employed by them, was held invalid. The learned court 
quotes Godcharles v. Wigeman,* with approval, and declares 
the act an unjust interference with private contracts; but, like 
that in State v. Goodwill, the decision seems to rest principally 
on the ground that the act is a special one, and not general in 
its application. That this is the true reason for the decisions is 
plainly demonstrated by the action of the same court in the sub- 
sequent case of Peel Splint Coal Co. v. State, already referred to. 
In this latter case the statute under consideration was very gen- 
eral in its application and the court sustained it, pointing out 
that it was the invidious distinction, separating miners and man- 
ufacturers from the rest of the community, and imposing upon 
them burdens not inflicted upon others, that rendered the act of 
1887 unconstitutional. 

The three Illinois cases of Millett v. People,‘ Ramsey v. Peo- 
ple,> Frorer v. People,’ and the late Missouri case of State v. 
Loomis,’ are also decided on the same ground. The first two 
arose under statutes*® regulating the practice of computing the 
wages of miners upon the basis of the weight of the coal mined. 
The court held, in both cases, that the law was in conflict with 
the provisions of both national and State constitutions, which 
guarantee that no person shall be deprived of life, liberty or 
property, without due process of law. The privilege of con- 
tracting, it argues, is both a liberty and property right, and if 


133 W. Va. 188. 6 141 Il. 171. 

2 Acts of 1887, c. 63, Sec. 4. 7 115 Mo. 307. 
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one person is denied the right to contract and acquire property 
in the manner which is allowed to other members of the com- 
munity, he is deprived of both liberty and property. It would 
seem to be a proper inference from this that if the legislation 
were general in its application, it might be upheld. In Frorer 
v. People, the Illinois Supreme Court held unconstitutional an 
act} prohibiting any person, company, corporation or associa- 
tion engaged in any mining or manufacturing business, from 
keeping truck stores, on the ground that, as class legislation, it 
unlawfully deprived persons of property rights. The learned 
court inquires whether the keeping of truck stores by employers 
engaged in mercantile, agricultural, transportation or construc- 
tion business, is different from the keeping of such stores by 
manufacturers or by operators of mines. Answering for itself, 
the court declares that in substance and principal there is no dis- 
tinction, and concludes that it cannot sustain a statute which 
makes that a misdemeanor when done by persons engaged in one 
branch of industry, which if done by persons in another branch 
of industry, in like relations and under like conditions, would 
be lawful. State v. Loomis, decided as late as in 1893, is the 
most recent, and perhaps the most interesting of all the cases 
involving the validity of truck legislation. By section 7058 of 
the Missouri Revised Statutes of 1889 it was declared to be 
unlawful for any corporation, person or firm engaged in manu- 
facturing or mining, to issue for the payment of wages, any 
order or check redeemable otherwise than in money or goods at 
the option of the holder. In the Second Division of the 
Supreme Court the statute was held constitutional, Thomas, 
J., supporting the decision by a long and able opinion.? But a 
Federal question being involved, and the principle being an 
important one, the case was transferred to the court in bane, 
where the decision of the Second Division was reversed, Barclay, 
J., writing a vigorous dissent. It is admitted that legislation 
operating upon certain classes only, is valid so long as the classi- 
fication is reasonable, but the court contends that by this statute, 
an arbitrary classification is made —a classification which rests 
upon no reasonable basis. 


1 Act of May 28, 1891, Sec. 1 and 2. 2 20S. W. 382. 
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Summary of Cases. 

From this cursory review of the cases bearing upon the 
validity of ‘‘truck’’ legislation, it will be seen that while no 
court of last resort has yet been bold enough to sustain it as an 
exercise of the police power, neither has there been decided a 
single well considered case, which holds it, upon any broad and 
fundamental ground, to be unconstitutional. To be sure the 
much quoted case of Godcharles v. Wigeman ! is based upon the 
broadest possible ground; but it is very evident that but little 
attention was given to the case, the court citing not a single 
authority, and neglecting, as has already been suggested, to even 
designate the constitutional provision with which the statute was 
thought to conflict. It has often been contended that a statute 
might be held void on the broad and high ground of public 
policy and natural justice; but we think it to be at present 
generally acknowledged that the act in question must be shown 
to be in conflict with some specific provision of the Federal or 
State constitution. Courts must be guided by the constitution 
alone, the legislature being the judge of public policy and the 
advisability of the law. Judge Cooley, in his work on Consti- 
tutional Limitations, at page 164, says: ‘* Nor can a court declare 
a statute unconstitutional and void, solely on the ground of 
unjust or oppressive provisions, or because it is supposed to 
violate the natural social or political rights of the citizen, unless 
it can be shown that such injustice is prohibited or such rights 
guaranteed or protected by the constitution.’’ And O’Brien, 
J., in People v. Rosenberg? decided in 1893, says: ‘* It is only 
when a case is presented which shows clearly that a statute, 
when fairly and reasonably construed, is brought in conflict with 
some provision of the constitution, that this court is justified in 
pronouncing the law invalid.’” It may perhaps be true that in 
case a legislative enactment is, in the minds of all intelligent 
men, clearly unreasonable and unjust, and such as cannot be 
supported upon any possible theory of public policy, the court 
is justified in declaring it void. But surely such is not the 
nature of the laws which we are considering. 


1 Supra. 2 1388 N. Y. 410. 
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In almost every instance, however, the statutes have been 
overthrown because their application was confined to certain 
specified occupations. It is contended that a law which forbids 
a mine operator to pay wages in orders, but permits a merchant 
to do it, is an unjust and arbitrary discrimination against a par- 
ticular class of persons, and therefore deprives them of liberty 
and property without due process of law. This position, we 
think, is untenable, both upon reason and authority. Legisla- 
tion cannot be said to deprive a person of liberty or property 
without due process of law, if it be general in its operation upon 
the subject to which it relates.1_ As Thomas, J., points out in 
State v. Loomis: ? ‘* Nearly all legislation is special, and the 
general rule is that it is not invalid, so long as all persons sub- 
ject to it are treated alike under like circumstances and con- 
ditions.’’ Police regulations very frequently apply only toa 
particular class of persons. The laws regulating the occupations 
of common carriers, warehousemen, millers, pawnbrokers, auc- 
tioneers and others, are all class legislation. In the elevator 
cases the statutory regulation of rates applied only to elevators 
in the large cities (those having a population above 130,000) 
but that classification was neld to be no infringement of the 
right to the equal protection of the laws, under the Federal con- 
stitution.? It is in the very nature of the police power to legis- 
late against particular persons or classes for the benefit of the 
public. Why, then, may not laws be enacted, in the public 
interest, regulating the business of mining or that of manufac- 


turing? So long as the law treats with fairness all miners or all | 


manufacturers, who are under like circumstances and conditions, 
there would seem to be no objection to it. 


The Conditions Leading to the Enactment of the Laws. 


Following out our method of discussion, let us now take a 
practical view of the situation which led to the enactment of the 
various ‘* anti-truck laws,’’ so-called, and determine whether or 
not they can be brought within the bounds of our leading propo- 


1 Dent v. W. Va., 129 U. S. 124; 2 Supra. 


and Railway Co. v. Beckwith, 129 U. % Budd v. New York, 143 U.S. 517. 
S. 26, 
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sition. For some time it has been the custom of many manu- 
facturers, and more especially of the operators of mines, to pay 
the wages of their employés in orders which are redeemable in 
provisions and household wares at what is known as the ‘*com- 
pany store.’’ . Obviously, this is a practice capable of the great- 
est abuse, and it is a well known fact that the employés are 
continually and grossly defrauded. The provisions are supplied 
by the company store at most exorbitant charges, ranging from 
twenty-five to forty per cent above the market prices. As a 
rule, the check or order cannot be redeemed at any other store, 
and even if it can, the men are given to understand that they 
must trade at the company store and no other. In his report 
for the year 1881, at pages fifteen and sixteen, the Labor Com- 
missioner of Missouri says that the truck system has ‘‘ impover- 
ished and diminished the resources of the laborer to such a 
degree that, after years of toil, if he desired to leave, he would 
have to leave as a tramp, or if unable longer to maintain him- 
self, would have to accept life as a charity from others.’’ But 
it is argued by the laissez faire economists that we have in this 
country perfect freedom of contract, and that if the employé is 
not satisfied with the terms offered by his employer, he should 
seek work elsewhere. In the early days of our development, 
this was undoubtedly true, and consequently no attempt was 
made by the legislatures to regulate contracts of employment. 
But with the advance of civilization and the growing complexity 
of all social relations, this absolute freedom has in great meas- 
ure disappeared, and it is apparent to every observer of current 
affairs that many employés are practically compelled to accept 
the terms offered by their employers. For example, a coal 
miner is employed by a corporation belonging to a trust 
or combination which controls all the coal mines in the region, 
and the trust orders that all men be paid in checks. What 
can the employés do but accept the checks? The terms of 
every mine owner are the same, and they are not fitted for any 
other occupation. Their only possible means of obtaining fair 
and honest terms, is the doubtful and frequently disastrous 
one of a ‘‘strike.’’ To assert that such men have absolute 
and perfect freedom of contract is fallacious in the extreme. 
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In reality, they are the victims of the most severe and crushing 
oppression, and in order to protect them from the over-reaching 
of their more powerful employers, the legislatures have enacted 
the ‘* anti-truck laws.”’ 

When we take this practical view of the situation, it seems at 
least strange that the courts should use such expressions as we 
have quoted from Godcharles v. Wigeman! and State v. Good- 
will.? The enactments are not insulting attempts to degrade.the 
virtue and manhood of the American laborer, nor do they assume 
that he is animbecile. On the other hand, they are designed to 
protect the workingman from just such insulting attempts on 
the part of his employer; to place these two great classes on an 
equal basis, so that they may deal- with each other not only at 
arm’s length, but with an equal length of arm. In short, the 
purpose of the statutes is to protect one great class of persons 
against the over-reaching and duress of another class, which by 
reason of its stronger position, has acquired an undue advantage. | 

It may be interesting to note that *‘ truck laws ’’ have been in 
force in England for many years. The first one was passed in 
1464, and, many others having since been added, they were col- 
lected and consolidated by the statute of I and II William IV, c. 
37, Of course, the English courts have no power to declare the 
acts unconstitutional, Parliament being supreme. But the gen- 
eral object of the laws and the principle upon which they rest _ 
has been fully stated by many English judges. In Archer v. 
James,’ Byles, J., says: ** The truck act, when passed, was a 
practical deduction from a principle still more general, pervading 
more or less, all systems of law founded on experience; that is 
to say, that when two classes of persons are dealing together, 
and one class is, generally speaking, weaker than the other, and 
liable to oppression, either from natural or incidental causes, the 
law should, as far as possible, redress the inequality by protect- 
ing the weak against the strong.’’ This admirable statement of 
the principle upon which the legislation rests, shows clearly that 
it complies with the requirements of our test proposition. The 
statutes have been enacted ‘for the protection of one class 
against the oppression of another class,”’ and therefore, we con- 


1 Supra. 2 Supra. 


3 1862, 2 Best and Smith, 66 at 83. 


‘ 


CONTRACT BETWEEN EMPLOYER AND EMPLOYE. 257 


clude that, as a valid exercise of the police power, they are 
constitutional. 


CHAPTER III. 
Fines Laws. 


In three States, Massachusetts,! Ohio? and Illinois,* statutes 
have been passed, prohibiting employers from imposing fines, or 
deducting the wages of their employés, for imperfections in 
their work, or for damage to tools or machinery. The Massa- 
chusetts statute applies only to weavers, and is popularly known 
as the ‘* Weavers Fines Bill.’? The Ohio and Illinois acts are 
more general, applying to all industries. The Illinois statute 
prohibits such fines or deductions for any reason, except for 
lawful checks or drafts advanced without discount, and except 
such sums as may be agreed upon between employer and em- 
ployé which may be deducted for hospital or relief fund for sick 
or injured employés. 

The constitutionality of the Ohio and Illinois acts has not yet 
been questioned in the courts, but that of Massachusetts was 
tested in the case of Commonwealth v. Perry,‘ and the court 
held, Holmes, J., dissenting, that the legislature had no power . 
to pass the statute. The decision is based upon the ground that 
the statute violates Art. I, Sec. 10, of the United States Consti- 
tution, providing that no State shall pass any law impairing the 
obligation of contracts, and also Art. I of the Massachusetts 
Declaration of Rights, which enumerates among the inalienable 
rights of men, the right ‘* of acquiring, possessing and protecting 
property.”’ 

As is pointed out in the brief dissent of Mr. Justice Holmes, 
it is very difficult to see how such a law can impair the obliga- 
tion of contracts made after it went into effect. The law of the 
State where a contract is made, forms a part of the contract, 
and of its obligation, and it would seem to be somewhat of 
a solecism to say that it does, at the same time, impair that 
obligation.® 

1 Statutes of 1891, c. 125. 5 Mr. Justice Washington in Ogden 

2 Statute of April 29, 1891. v. Sanders, 12 Wheat. 213 at 260. See 


3 Statute of May 28, 1891. Lehigh Co. v. Easton, 121 U. S. 388. 
4 155 Mass. 117. 


VOL. XXIX. 17 
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But the court relied chiefly on the article of the Massachu- 
setts bill of rights, declaring that all men have the inalienable 
right of acquiring, possessing and protecting property.” It 
is argued that this right includes the right to carry on a lawful 
business and make proper and reasonable contracts with their 
employés; and a statute which forbids the making of such con- 
tracts, violates fundamental principles expressly recognized in 
the constitution. ‘*The employer is deprived of the right to 
make a reasonable contract with his employé, and therefore the 
act is unconstitutional.”’ 

Mr. Justice Holmes, dissenting, urges that the statute does 
not interfere with the right of acquiring, possessing or proteci- 
ing property, any more than the laws against usury or gaming. 
But gaming is prohibited as a protection to the morals of the 
community, and is clearly within the police power of the legis- 
lature. And usury laws, however objectionable in principle, are 
of such ancient origin and universal popularity, that their con- 
stitutionality seems to be unquestionable. He also points out 
that if the statute is to be regarded as abolishing contracts for a 
quantum meruit and recoupment for defective quality not 
amounting to a failure of consideration, it only puts an end to 
what are, relatively speaking, innovations in the common law, 
to doing which there is no objection. But these grounds of dis- 
sent, like one or two minor ones, are in a certain sense, tech- 
nical, and it is only in the last paragraph of his opinion that the 
learned judge touches upon the vital objection to the decision of 
the majority: ‘‘I suppose that this act was passed because the 
operatives, or some of them, thought that they were often 
cheated out of a part of their wages, under a false pretense that 
the work done by them was imperfect, and persuaded the legis- 
lature that their view wastrue. If their view was true, I cannot 
doubt that the legislature had the right to deprive the employ- 
ers of an honest tool which they were using for a dishonest pur- 
pose, and I cannot pronounce the legislation void, as based upon 
a false assumption, since I know nothing about the matter, one 

“way or the other. 

In other words the enactment was within the police power 
of the legislature. It had been the custom for the manufac- 
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turers to deduct the wages of employés for unskillful work. By 
reason of their stronger position, the employers were enabled to 
abuse this right and to withhold wages for imperfections in the 
work which were not caused by carelessness or lack of skill on 
the part of employés, but resulted from accident or defective 
machinery. The weavers, themselves powerless, invoked the aid 
of the legislature, which in the exercise of its police power, and 
with the single object of relieving the weavers from oppression, 
passed the weavers’ fines bill. 

We have considered this case at some length, for it illustrates 
with great force, the proposition which it is our purpose to main- 
tain. The statute in question undoubtedly limited freedom of 
contract, but it was enacted for the protection of one class of 
persons against the oppression of another, and was therefore, 
we hold, a proper exercise of the police power. 

It may be added that shortly after the decision of Common- 
wealth v. Perry, the legislature of Massachusetts passed an act! 
repealing the act of 1891, and providing that no fines shall be 
imposed for imperfections in the work of weavers unless the 
defects are shown to the employé and the amount of the fine 
agreed upon by employer and employé. This statute, although 
perhaps not subject to criticism urged by the court against the 
former one, that it deprived the employer of his only practical 
remedy for defective work, is still a limitation upon liberty of 


contract, and therefore just as obnoxious in principle as the 
act of 1891. 


CHAPTER IV. 
Statutes REGULATING THE TIME OF PAYMENT OF WAGES. 


Statutes regulating the time of payment of wages, have been 
enacted in at least fourteen States.? They vary greatly in their 


1 Acts of 1892, c. 410. Acts of 1891, p. 183; N. H. Acts 

2 Cal. Laws of 1891, c. 146, p. 195; of 1887, c. 26; N. Y. Acts of 1890, 
Conn. St. of 1888, c. 106, Sec. 1748- c. 388; Acts of 1893, c. 717; Ohio 
52; Ill. Acts of 1891, p. 213; Kan. Acts of 1887, p. 214; Sec. 1 as 
Acts of 1893, c. 187, p. 270; Me. Acts amended 1890; Laws of Ohio, Vol. 87, 
of 1887, c. 134; Mass. Acts of 1886,c. p. 78; R. S. of Ohio, 1890, Vol. 2, 
87; Acts of 1891, c. 2839; Mo. R. 8S. of Sec. 8769; Penn. Br. Dig., p. 1010, 
1889, c. 42, Art. 1, and c. 115, Art. 1; Sec. 7-8; Acts of 1887, No. 121, Br. 
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provisions and in the occupations to which they apply. There 
has been much discussion as to their validity, and three 
interesting cases have arisen under them. 

In State v. Browne and Sharpe Manufacturing Co.,! decided 
in 1892, a statute of Rhode Island? requiring corporations to 
pay the wages of their employes weekly, was held constitutional. 
The court expressly disclaims any intention to discuss the law 
as an exercise of the police power, and bases its decision solely 
on the ground that the act is a reasonable exercise of the 
reserved power of the State to amend corporate charters. But 
in support of its holding that the amendment is a reasonable 
one, the court lays great stress on the oppression and over- 
reaching suffered by employés:at the hands of aggregated 
capital, declaring that ‘*too often in the sharp and bitter com- 
petition for work, they have to submit to such terms and 
conditions as their employers see fit to prescribe.”’ 

Although not bearing directly on our subject, it may be 
worthy of note, that it is declared by the court in this case, 
that a corporation is not a person, within the protection of the 
Fourteenth Amendment. This is plainly in conflict with the 
decisions of the United States Supreme Court, and with the 
acknowledged weight of judicial authority. It is probable that 
since the point was one of minor importance in this case, the 
court gave it but little consideration. 

In the recent case of Braceville Coal Co. v. People,* decided 
in October, 1893, the Supreme Court of Illinois, following the 
logic of its earlier decisions in Frorer v. People,* and Ramsey v. 
People,®> declared unconstitutional the so-called Illinois weekly 
payment law.’ This statute provided, in substance, that every 
‘** manufacturing, mining, quarrying, lumbering, mercantile, 
street electric and elevated railway, steamboat, telegraph, tele- . 
phone and municipal corporation, and every incorporated express 
company and water company,:’ should pay to its employés weekly, 


Dig. (Supp.) 2412; R. I. Acts of 3 147 Ill. 66. 

1891, c. 918; Va. Acts of 1887, c. 391, 4 Supra. 

Sec. 1-2; Wis. Acts of 1889, c. 474. 5 Supra. 
1 25 At. 246. 6 Act of April 23, 1891. 
2 Acts of 1891, c. 918. 
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the wages earned to within six days of the day of payment. In 
the opinion of the court, the act was invalid for two reasons: 
first, as contrary to Art. 2, Sec. 2 of the constitution, guar- 
anteeing that no person shall be deprived of life, liberty or 
property without due process of law; and second, as contrary 
to Art. 2, Sec. 1 of the constitution, declaring that corpo- 
rate charters shall not be amended by special laws. As to the 
second ground, it is contended that the law does not apply 
to all corporations ‘* occupying like circumstances and existing 
under the same conditions,’’ and that therefore, it is a special 
law. In considering this case the court falls into the common 
error of considering the advisability and wisdom of the law, 
and tries to show that under certain conditions and circum- 
stances, the law would work injustice to those whom it was 
designed to protect. As we have said before, this is a question 
for the legislature to determine, and the function of the court is 
to subject the law to the constitutional test alone. 

The third case is that of Leep v. St. Louis, I. M. & S. Ry. 
Co.,! decided by the Supreme Court of Arkansas as late as in 
February, 1894. By an act of the legislature passed March 25, 
1889, all corporations, companies and persons, engaged in the 
business of operating or constructing railroads, were required 
to pay to their employés, at contract price, on the day of their 
discharge, all unpaid wages then earned by them. The court 
held that as to natural persons, this act was unconstitutional, 
but that it was a valid exercise of the right to amend corporate 
charters. Upon this latter point the Chief Justice dissented, 
but his contention is based entirely upon the peculiar provisions 
of the State constitution, and need not be discussed. The court 
refused to hold that the act was a special one, pointing out that 
it is general and uniform in its operation on all persons coming 
within the class to which it applies, and therefore unobjectionable. 
The constitutional provision with which it is held to conflict is 
Art. 2, Sec. 3, securing the ‘right to enjoy liberty, acquire 
property and to pursue happiness.”’ 

This class of legislation appears to the casual observer, to be 
much closer to the limit of the police power than the ‘ anti- 


125 S. W. 75. 
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truck laws.’’ Probably the evils which the ‘* weekly-payment ”” 
and similar laws are designed to remedy, are not so great or so 
widely felt, as those at which the ‘* anti-truck laws ’’ are aimed. 
But it cannot be doubted that the most flagrant oppression 
frequently results from the practice of paying the wages of 
employés at infrequent intervals. The employers not only draw 
the interest on money rightfully belonging to their employés, 
but they deprive the men of its use and enjoyment. The 
natural consequence is that the men resort to the practice of 
purchasing provisions on credit; and since the storekeeper loses 
the interest on the price of his goods, he is compelled to charge 
higher prices than if he received payment incash. Itis arecog- 
nized fact that,by the credit system, the men are encouraged to 
recklessness and extravagance, and once in debt, they gradually 
sink lower and lower. Another common result is that since the 
employé is always in debt to the storekeeper, or the employer 
in debt to the employé, he loses his spirit of independence. and 
ambition, and accepts with docility, the most oppressive terms 
of employment. Keeping in mind our test proposition, we have 


no hesitancy in expressing the opinion that the legislation is 
constitutional. 


CHAPTER V. 
Laws Recuiatinc Hours or 


The fourth class of legislation which we have to consider is 
that which regulates contracts of employment in respect to 


hours of labor. 


1 Statutes applying only to women 
and children: Ala. Acts of 1887, No. 
49, Sec. 1; Cal. Penal Code, Sec. 651 
and Acts of 1889, c. 7; Conn. St. of 
1888, c. 106, Sec. 1745; Ga. Code of 
1882, Sec. 1885; Ind. R. S. of 1881, c. 
5; Sec. 2125 and Elliott’s Supp., c. IL., 
Sec. 646-7; La. Acts of 1886, No. 43, 
Sec. 4; Me. R. S. of 1883, c. 48; Sec. 
15 and Acts of 1887, c. 139, Sec. 1; 
Md. Code of Gen. Pub. Laws of 1888, 
Art. 27, Sec. 139-40; Mass. St. of 1882, 
c. 74, Acts of 1884, c. 275, and Acts of 
1892, c. 357, p. 376; Mich. Acts of 


The statutes which prohibit contracts of 


1885, No. 39, Acts of 1887, c. 152, Acts 
of 1889, No. 265; Minn. Gen. St. of 
1878, c. 24, Sec. 1 and 2; N. H. Acts 
of 1887, c. 25 and Pub. St.,c. 180, Sec. 
14; N. Y. Acts of 1886, c. 409; N. D. 
Penal Code, c. 57, Sec. 739; Ohio R. 
S. of 1886, Sec. 6986; Penn. Br. Pur. 
Dig., p. 771 and Acts of 1889, No. 235; 
R. I. Acts of 1885, c. 519; S. D. Penal 
Code, c. 57, Sec. 739; Vt. R. S. of 
1880, c. 202, Sec. 4320; Va. Acts of 
1889-90, c. 193; Wais. Annotated Stat- 
utes, c. 83, p. 1029. 

Statutes applying only to railroad 
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employment for more than a certain number of hours daily, are 
numerous, but most of them apply only to employés of rail- 
roads, or to women and children. That these special acts con- 
stitute a valid exercise of the police power, there seems to be no 
question. In People v. Phyfe,' Mr. Justice Maynard, of the 
New York Court of Appeals, speaking of a law limiting hours of 
service on railroads,’ says: *‘ In view of the great danger to, and 
even destruction of life and property which might result from 
the attempt of men, who have become enfeebled by prolonged 
and exausting effort, to control engines and cars when in motion, 
it might be claimed that it was within the province of the legis- 
lature to enact such a law, and make the violation of it a crime; 
that it was a reasonable exercise of the police power.’ And in 
Com. v. Hamilton Manufacturing Co.,* a statute‘ prohibiting 
the employment of women and children in any manufacturing 
establishment for more than ten hours per day, was held valid. 

In Ex parte Kubach,* the Supreme Court of California held 
that an ordinance of the city of Los Angelos, making it a mis- 
demeanor for any contractor to employ any person to work 
more than eight hours a day, where the work is to be performed 
under any contract with the city, unconstitutional. It is difii- 
cult to see why a city, speaking through its common council, 
cannot adopt such a rule, just as well as an individual. And 
certainly the learned court would not deny the right of an 
individual, to direct that men employed under contracts with him 
shall not work more than eight hours a day. 

Although we have as yet but very little judicial enlightenment 
upon this class of laws, they seem logically to fall under the 
same principle as the classes already considered. Under the 
conditions which have been shown to exist in many parts of the 


employes: Cal. Political Code, Sec. 163; Md. Code of Pub. Gen. Laws of 
8246; Mass. Acts of 1893, c. 386; Mich. 1888, Art. 100; Neb. Acts of 1891, c. 
Acts of 1898, p. 276; Minn. Acts of 54, Sec. 1; N. Y. Acts of 1893, c. 691; 
1885, c. 206, Sec. 1 and 2; N.J. Acts S.C. Acts of 1892, p. 90. 
of 1887, c. 112; N. Y. Acts of 1887, c. 1136 N. Y. 554. 
529, and Acts of 1892, c. 711; Ohio 2 Laws of 1892, c. 711. 
Acts of 1890, p. 112; Penn. Acts of 3 120 Mass. 383. 
1887, No. 10. 4 St. of 1874, c. 231. 

Other statutes: Ga. Acts of 1889, p. 5 85 Cal. 274. 
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country, it is easy to understand that the employers have the 
power to compel their employés to work as many hours a day as 
they (the employers) may desire. It would be as useless for the 
employés to protest against a contract making twelve hours a 
day’s work, as against one providing for payment in truck, or 
by the month. Consequently the legislature is called upon for 
aid; and, with the same object in view as in enacting truck and 
weekly payment laws, that is to say, to protect employés from 
over-reaching and oppression, it limits the number of hours a 
day, for which a man may be employed. In doing this, the 
legislature is confronted with a grave and important question. 
Shall the limit be eight, nine, or ten hours? It cannot be 
doubted that, in the opinion of many thoughtful men, the 
interest of both employer and employé is best conserved by a 
twelve hour day. But, exercising its own judgment and discre- 
tion, the legislature concludes that the employés should not, in 
the interest of their health, safety and the general welfare, be 
compelled to work more than eight hours a day. As to the 
expediency of its decision, the legislature is unanswerable to the 
people. If it is the popular opinion that the limit should be ten 
instead of eight hours, such opinion may be freely expressed at 
the polls. But no court would be justified in overthrowing the 
statute, on the ground that it is inexpedient, at least so long as 
the limit is not obviously unreasonable. 

The case of Com. v. Hamilton Manufacturing Co., already 
mentioned, seems to support our position. Indeed, the reason- 
ing of the court conveys to the reader a very strong impression 
that the statute in question would have been upheld, even though 
it applied to men, as well as to women and children. The law, it 
is argued, ** does not forbid any person, firm or corporation from 
employing as many persons or as much labor as such person, 
firm or corporation may desire; nor does it forbid any person to 
work as many hours a day or a week, as he chooses. It merely 
provides that in an employment which the legislature has evi- 
dently deemed to some extent dangerous to health, no person 
shall be engaged in labor more than ten hours a day or sixty 
hours a week: There can be no doubt that such legislation may 
be maintained either as a health or police regulation.’’ In other 
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words, if the legislature deems it advisable for the public welfare, 
that employés shall not work more than ten hours a day, it may, 
as an exercise of the police power, enact a law to that effect. 


CHAPTER VI. 


Statutes Forsippinc Empioyers To Require THAT THEIR 
not Bertone To Lasor Union. 


The legislature of several States have very recently enacted 
iaws prohibiting the making of contracts by which employés 
agree not to belong to any labor organization or union.' The 
provisions of the several statutes vary to some extent, but their 
common purpose is to protect employés from intimidation. 

In Davis v. State? the Court of Common Pleas of Hamilton 
County, Ohio, held that a statute * providing that it should be 
unlawful for an employer to coerce his employé from belonging 
to a labor organization, was constitutional. But no court of 
last resort has as yet passed upon them, and they demand only 
brief consideration. 

As a matter of course, the laboring classes have the right to 
join any lawful organization or society. If, by reason of their 
superior position, the employers are enabled to intimidate their 
employés and compel them to contract away this right against 
their free will, the employés are the victims of oppression, and 
should be protected by the State. And, as has already been 
pointed out, it is the function of the legislature to judge when 
and by what means, that protection should be given. Without 
regard to the question of expediency, the courts should uphold 
the legislation as a valid exercise of the police power. 


Freperic C. Woopwarp. 
CoRNELL UNIVERSITY, ITHaca, N. Y. 


1 Mass. St. of 1892, p. 315, c. 330; of 1893, p. 152; Cal. St. of 1898, c. 149, 
89 Ohio Laws, 269; Mo. St. of 1893, p.__ p. 176. 


187; Ill. St. of 1893, p. 98; Idaho St. 2 30 Weekly Law Bulletin, 342. 
3 89 Ohio Laws, 269. 
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NOTES. 


A New Luoration or THe InpEPenpDENT Contractor Doctrine. — 
The short, but well considered and well written article of Mr. Pierson, 
which we print among our leading articles in this number, makes it 
very clear that a new limitation of the doctrine that a proprietor is not 
liable in damages for the negligence of an independent contractor, 
doing work by contract upon the premises of the former, must receive 
a new limitation in addition to those which the judges have already put 
upon it. The limitation which Mr. Pierson annexes to the doctrine, if 
not already a part of it, is knocking at the door, and when it enters; it 
will come to stay. 


Statutory Lumtation or FrEEepom or Contract BeTWwEEN Employer 
anv Emptoy£é. — The paper which we elsewhere publish under this cap- 
tion, though long, is one of the best papers, both in matter and man- 
ner, which we have ever published in this Review. It shows that the 
whole subject has been carefully and attentively studied; and that all 
the decisions upon the subject which had been rendered down to the 
time when it was written, have been carefully examined and compared. 
The learned writer criticises with a polite severity those decisions which 
hold that statutes designed to prevent employers from cheating and 
oppressing their employes, are unconstitutional as abridging the free- 
dom of contract, when it is notorious that there is no such freedom. 
He points out that there is nothing new in such legislation, but that we 
have inherited striking examples of it from our ancestral country, and 
that those examples have been applauded by the English judges as salu- 
tary interferences by Parliament for the purpose of preventing one 
class of people in the body politic from oppressing another class. We 
cannot, however, do justice to the article of Mr. Woodward by an at- 
tempt to write a short description of it. We simply ask its perusal on 
the part of such of our readers as are interested in the questions there 
discussed. 


or TeLeGRAPH Companies FOR MENTAL SuFFERING.— We 
call attention to the leading article elsewhere published, by Mr. Rodg- 
ers of Arkansas, on this subject. That article reviews, it is believed, 
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all the case law upon this question, down to the present time; but the 
striking feature of it is the mode of reasoning by which the learned 
writer points out that, in giving damages for the failure to transmit 
and deliver correctly a mere commercial or business telegram, by which 
money or property is lost, and in refusing damages beyond the mere 
toll paid for sending the message in the case of messages relating 
merely to matters involving the human affections, such as the sickness, 
death or funeral of a near relative, the law discriminates in favor oi 
one class of messages against the other, and substantially leaves the 
question whether it will send a message of the latter kind at all, to be 
determined by the mere will and pleasure of the telegraph company or 
its agents. As it is not liable in any damages beyond the toll paid for 
sending the message, under the rule which denies damages for mental 
suffering merely, for refusing to send a telegram of the latter class, it 
may, at its mere election, pocket the fee tendered, neglect or refuse to 
send the telegram, and then, when the injured customer complains, it 
has nothing to do but to hand the fee back to him. This rule, instead 
of holding the telegraph company liable in damages for the non-per- 
formance of its public duty, in regard of the latter class of messages, 
leaves it absolutely optional with it whether it will comply with the con- 
tract which it undertakes when it takes the money of the customer deliv- 
ering the message, or whether it will rescind the contract and without 
notice to him until he demands damages. This state of the law, when 
viewed with reference to the contrast into which Mr. Rodgers so 
strongly throws the two rules relating to business and to what may be 
called social messages, makes the law infamous. Another incongruity 
in the rule which denies damages for mental suffering is also brought 
out by Mr. Rodgers, but is perhaps not thrown into so clear a light. 
That incongruity consists in the fact that where there is a basis for the 
recovery of damages under what is termed a physical or bodily injury, 
additional damages may be given for injury to the feelings. But if 
damages may be given for injury to the feelings where there is a phy- 
sical injury, why may they not just as well be given where there is no 
physical injury? It is no answer to say that the reason is because of 
the difficulty of estimating damages based upon mere injury to the 
feelings, or upon what is called mental suffering; since those damages 
can just as easily be estimated where there has been no physical injury 
as where there has been such injury. If a conductor wrongfully puis 
a passenger off his train, the passenger may, according to a rule admin- 
istered in nearly all American courts, recover damages for injury to his 
feelings under the head of compensatory damages. This rule is even 
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conceded by the Supreme Court of the United States in its late remark- 
able decision where the court holds, in substance, that exemplary dam- 
ages cannot be given against a corporation except where the corporation 
has authorized the doing of the injurious act,— meaning, we sup- 
pose (for the court does not explain itself on this point), where the 
board of directors have authorized the doing of it.1 The doctrine that 
there may be a recovery of damages for injury to the feelings where . 
there has been a slight battery, even the mildest laying-on of hands by 
a railway conductor in ejecting a passenger from his train, but that 
there can be no recovery of such damages where an important public 
duty has been wantonly, fraudulently or negligently violated, as where 
a man loses an opportunity of attending the funeral of his wife through 
the failure of a telegraph company to deliver a dispatch to him, announc- 
ing her death,— is not merely an anomaly in the law, but it is infamous. ~ 
That the doctrine that there must be an actual physical injury, or an 
actual pecuniary loss, in order to the recovery of the damages for 
mental suffering is antiquated, is shown by the state of the law with 
reference to the recovery of damages for the seduction of a daughter. 
The well-known rule of the common law is that the right of recovery is _ 
predicated upon a loss of service by the father, who brings the action. 
It is equally well known that this foundation of the right of recovery 
has been for a century, in point of fact, entirely fictitious, and that the 
real gravamen of the action is the disgrace and mental suffering inflicted 
upon the family. The modern law has developed so far that, according 
to some holdings, loss of service need not be shown, but will be 
conclusively presumed; and in some States the necessity to show loss 
of service has been abolished by statute. Judicial holdings could be 
cited to the effect that the action is sustainable by the father in case of 
the seduction of a daughter who is past the age of majority, although 
she is not in law bound to render any service to him. If in the three 
cases supposed, the case of a slight battery, or of the slight use of 
‘unlawful force in expelling a passenger from a railway train, or the 
seduction of a daughter,— in all three of which cases the real gravamen 
of the action, the real injury for which suit is brought, is mental suffer- 
ing,— the law will allow a recovery, it must be concluded that the doe- 
trine of the majority of the courts which denies a recovery against a 
telegraph company for mental suffering merely, when produced by its 
failure seasonably to transmit and deliver a message, is really destitute 
of foundation in legal analogy. 


1 Lake Shore &c. R. Co. v. Prentice, 147 U. 8. 101. 
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Tue Viremm Law Recister.— We have been favorec with the 
prospectus of a new venture in legal journalism under the above title. 
It is to be published at Lynchburg, Va., by the J. P. Bell Co., at 
the subscription price of $5 per year. Its editors are to be Hon. 
E. C. Burks of Bedford City, Va., formerly a judge of the Court of 
Appeals of that State, and one of the revisors of the Virginia Code of 
1887. He is assisted by Prof. C. A. Graves, of the Washington and 
Lee University at Lexington, Va., and Prof. W. M. Lile, of the Uni- 
versity of Virginia. Our readers will recall an able paper by Prof. 
Graves read before the Virginia Bar Association and published in a 


former number of this Review. The publishers’ prospectus contains 
the following language :— 


The Register will contain each month reports in full of the more important 
cases decided by the Supreme Court of Appeals of Virginia, with such comments 
as may seem proper. Cases in the same court of slighter professional interest. 
will be digested, or otherwise briefly noticed. Each number of the Register wil! 
also contain one or more original articles on subjects of especial interest to 
' the Virginia lawyer; editorial comments on miscellaneous legal topics; book 
reviews; personal notes, etc. Comments will be made on current legislation, 
especially on that of Virginia; and occasional reports will be made of impor- 
tant cases decided in other States, and in the Supreme Court of the United 
States. The comments and criticisms of the Register will always be fair, but 
absolutely free and independent. Such a publication cannot succeed without 
the general favor and support of the bar of Virginia. This we invoke. And 
we also solicit their active co-operation in the contribution of articles on 
subjects of practical importance, and in suggestions, the fruit of experience. 
as to the amendment and improvement of our municipal law. The oldest State 
in the Union should be among the foremost in advancing jurisprudence, esp«- 
cially her own, and in promoting the study of the law as a science and its 
practice as a learned profession. 


We heartily join in the above expressions. There should be in every 
State a publication of the character of the proposed Virginia Law 
Register. The legal profession, though sorely burdened by the multi- 
plication of books and periodicals, are under a sort of duty to support 
their own local law journal, if ably edited, as this one promises to be. 
But what is the matter with the Virginia Law Journal, which has 
already enjoyed many years of existence and usefulness? We always 
regarded that as filling the office of a local law journal fairly well. 


Province A NeGative 1x Accrpent Cases.— There is a learned anil 
interesting article on this subject in the Minnesota Law Journal for 
September last, written by N. M. Thygeson, Esq., of the St. Paul bar. 


270 29 AMERICAN LAW REVIEW. 


Mr. Thygeson has been successful as counsel in many railway accident 
suits. He directs his paper to the discussion of the probative value of 
the testimony of witnesses, so frequently given in such cases, to the 
effect that they did not hear the bell ring or the whistle sound, although 
they were so situated with reference to the approaching train that they 
would have heard those signals if they had been given. Mr. Thygeson 
concedes and formulates as a rule the proposition that ‘‘ mere negative 
testimony is not sufficient to support a verdict finding that a bell was 
not rung or a whistle not sounded.’’ In other words he concedes that 
a mere ‘‘I did not hear it,’’ without more, does not, if believed, prove 
that the fact did not take place, but merely proves that the witness did 
not cognize its taking place. But against this proposition he offsets 
the following, which he formulates as a rule: ‘‘ That negative testimony 
of a witness whose attention is directed to the presence or absence of 
signals, is sufficient to support a verdict.’’ ‘These two rules, as Mr. 
Thygeson points out, are not contradictory. On the contrary, the 
rule is the reverse of that formulated in his first rule whenever addi- 
tional testimony is given tending to show that the witness was ina 
position where he might have heard, and that he in fact listened, or had 
his attention directed to the inquiry whether the signal was being given 
or not given. 


GLEANINGS FROM OUR ExcHANGES.— 


National Corporation Reporter :— We heartly indorse the statement 
of the American Law Review, that the subject of the administration 
of insolvent interstate railways deserves the earnest attention of Con- 
gress. This is the season of investigations; let them be full, free and 
fair. - - - - In his ‘‘ Notes’? Judge Thompson is at his best 
when he attacks the judiciary for the unfaithful interpretation of stat- 
utes. Writes he: ‘‘ Whenever judges resort to an unfaithful interpre- 
tation of statutes, wrenching the language used from its real and 
obvious meaning, they ought to be impaled upon the lance of profes- 
sional opinion and held up to public reprobation; and this would be 
done if the profession were really, in respect of intelligence and inde- 
pendence, worthy of its pretenses and traditions.’’ This is severe but 
‘‘awfully’’ just. - - - - The American Law Review should not 
blunder in the statement of an easily ascertained historical fact. In 
the last number, it discusses ‘‘ Impeachments before the United States 
Senate’’ and it is said President Johnson’s impeachment failed ‘‘ be- 
cause four of the Republican senators, Grimes, of Iowa, Henderson, ot 
Missouri, Ross, of Kansas, and (we believe) Fenton, of New York, 
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broke their party allegiance under a feeling of responsibility as judges, 
and voted for acquittal.’’ Our fellow-citizens Ex-Senators Trumbull 
and Doolittle are here forgotten. The list of Republican ‘‘ Nays’’ were: 
Fessenden, Me., Doolittle, Wis., Trumbull, Ill., Grimes, Ia., Henderson, 
Mo., Van Winkle, W. Va., Fowler, Tenn., Ross, Kan. (see Blaine’s 
20 Years in Congress). [The editors of the American Law Review 
are always glad to publish corrections of their mistakes. Thank you. ] 


Philadelphia Ledger :—In a [Philadelphia] court recently, an illit- 
erate man and one who was well educated were convicted before a Sol- 
omon, who sentenced them to imprisonment together till the illiterate 
prisoner should learn to read and write. They got out in three weeks, 
aud now the latter can write sentences of his own. 


New York Law Journal: — Nearly all judges are wise enough to~ 
concede in the abstract that they are fallible, but, when it comes down 
to the concrete case, all but exceptional judges, after having expressed 
a decided and formal opinion, are, without realizing it, committed advo- 
cates of the views therein advanced. Judge Bronson sketched an ideal 
judge, but in practice justice must be administered not by moral and 
intellectual machines, but by mere men, who strive to disabuse them- 
selves of every deflecting element of bias or prejudice. The proper 
policy, therefore, is not to expect judges to live up to abstract standards 
of impartiality, but to remove all temptation from them. 


University Law Review: — An Easement for Beauty needs to be 
created. The blasting away of the face of the Palisades on the Hudson 
is arousing just opposition, and the New Jersey legislature is to be 
appealed to again to stop it. It is suggested that the State must buy 
the shore to stop it. The trouble is that the Palisades are not visible 
from New Jersey. The beauty is all enjoyed on the New York bank, 
and by tourists and travelers on the Hudson. So of the Highlands 
which are already being gnawed over by insatiable commercial demands. 
It is the outside world chiefly that enjoys them. All these natural 
beauties ought to be protected and preserved by law. Is it, however, 
necessary to buy them? The beauty of nature we affirm to be a public 
use. The navigable river is a highway and its enjoyment a common 
right, not only for logs and ice but also for human beings with eyes and 
souls. What damage would it be to the Palisades and the Highlands 
totake the Easement of Beauty by prohibiting the marring of it. 
Whatever damage is caused should be paid on principles of Eminent 
Domain. Thus private right and public enjoyment would be reconciled, 
at the least possible expense to the States concerned. 
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The Nation: —The other astonishing position taken by the com- 
mission ! is in favor of compulsory arbitration, binding on the railroads 
but not binding on the employés. This seems too absurd to be credi- 
ble, but there it stands in black and white. ‘‘ Railroads have not the 
inherent rights of employers engaged in private business,’’ and hence a 
law can be passed to compel them to pay whatever wages a commission 
of arbitration may fix upon. On the other hand, employés have an 
‘* inherent, inalienable right to work or quit,’’ and therefore they can- 
not be forced to accept wages they do not like. This is the most 
laborish scheme of compulsory arbitration ever devised, and has about 
as much chance of being adopted as the heads-I-win-tails-you-lose 
principle in gambling. We presume the commission was led into its 
ambitious theorizings and suggestions of remedies for all labor troubles 
out of a desire to magnify its office. _ It seems too paltry for men under 
government appointment at $10 a day simply to gather together facts 
already perfectly well known; so they had to affect the oracle and bring 
out another solution of the labor problem. Luckily, their opinions 


carry no official weight and will be accepted only for what they are 
worth. 


Texas Siftings: — A small boy in an Austin, Texas, Sunday-school 
was asked: ‘* Where dothe wicked finally go?’’ ‘‘ They practice law 


a while and then they go to the legislature,’’ was the reply of that 
observant youth. 


Albany Law Journal: —A Dakota schoolmarm sued three young 
men for breach of promise. Counsel for one of the defendants moved 
for a nonsuit, on the ground that she was too promiscuous. The court 
seemed disposed to grant the motion, whereupon the plaintiff asked: 
“Judge, did you ever go out duck shooting?’’ His honor’s eyes 
lighted up with the pride of a sportsman as he answered, ‘‘ Well, I 
should say so! and many’s the time that I’ve brought down a dozen at 
ashot.” ‘*I knew it,’? eagerly added the fair plaintiff. ‘* That’s 
just the case with me, judge. A flock of these fellows besieged me and 
I winged three of them.’’ The motion for nonsuit was denied. 


Lockport (N. Y.) Sun:—The Chicago judge who has recently 
decided that a pickpocket is not punishable for being caught with his 
hand in another man’s pocket because there was nothing in the pocket 
to steal was remarkably considerate after all. He might have ordered 


the man whose pockets made all the trouble under arrest for false 
pretenses. 


1 Meaning the President’s Commission to investigate the Debs’ strike. 
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The Brief: — Adolphus, the criminal lawyer, said that the judges in 
his time were much impressed with the following table of degrees: get- 
ting on; getting on-er (honour); getting on-est (honest). The judge, 
he says, acknowledged that there was much sad truth in this jingle. 


Law Quarterly Magazine: — Perhaps the most striking fact quoted 
in Mr. John Macdonell’s instructive ‘‘ Statistics of Litigation ’’ is that, 
while there were 75,458 writs issued in 1892 at the central office and 
the district registries, the actual trials in Middlesex and London and at 
the Assizes were only 2,401. Here we have the automatic power of our 
law illustrated, and we may well be proud of it. It is not equally good 
hearing — at all events, to the lawyer —that thirty years ago there 
were 100,000 writs issued in the Queen’s Bench to 45,000 to-day; nay, 
worse — only one person in 11,000 now goes to law, it seems, as against 
one in every 3,000 in 1823. 

In those brave days our fathers 
Stood boldly for their law; 

They sued their writs, they filed their bills, 
They chuckled “at a flaw.” 

They blenched not at the fluttering writ, 
Neat pleas and coy replies, 

They faced the attorney’s bill of costs, 
They d——d a compromise. 

Now law is to the Briton 
More hateful than a foe, 

He quails before the dreaded writ, 
He lets the judgment go; 

And arbitrators bungle, 
And honest law grows cold, 

And actions thrive not as they throve 
In the brave days of old. 


Law Journal (London): — A startling discovery has been made in 
the Middle Temple Hall. When the electric wires by which that vener- 
able building is now lit up were being carried along the walls of the 
structure a box was found concealed in a recess near the roof, contain- 
ing a human skeleton in a perfect state of preservation. From the 
appearance of the skeleton we are assured that it must have inhabited 
its narrow and secret home for several centuries at least, and that it 
came there after having served as a subject for anatomical lectures. 


Westminster Gazette: —Some good stories are going the rounds con- 

' cerning Sir Mathew Begbie, Chief Justice of British Columbia, who died 

the other day. Here is one of them. In 1883 a man was charged in 

Victoria with having killed another man with a sand-bag, and in the 
VOL, XXIX. 18 
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face of the judge’s summing up the jury brought in a verdict of not 
guilty. This annoyed the Chief Justice, who at once said: ‘* Gentlemen 
of the jury, mind, that is your verdict, not mine. On your conscience 
will rest the stigma of returning such a disgraceful verdict. Many 
repetitions of such conduct as yours will make trial by jury a horrible 
farce and the city of Victoria a nest of immorality and crime ; go; I have 
nothing more to say to you.’”’ And then turning to the prisoner, the 
Chief Justice added: ** You are discharged. Go and sand-bag some of 
those jurymen; they deserve it.’’ 


Lone Perrops or Jupricrat Service.—The Chicago Law Journal 
says: ‘‘Hon. Joseph Allison, President Judge of Court of Common 
Pleas No. 1, and Hon. J. I. Clark Hare, President Judge of Court of 
Common Pleas No. 2, in Philadelphia, are now in the forty-fifth year of 
continuous service, having been sworn in on the first Monday of Decem- 
ber, 1850. We doubt if this record can be beaten anywhere inthe . 
United States. These judges were re-elected by the people five times - 
to terms of ten years each.’’ There are several instances of longer 
periods of judicial service than those above chronicled. The late Jus- 
tice Nelson, of the Supreme Court of the United States, retired from 
that bench in 1874 after having rendered, first in the Supreme Court of 
New York, and afterwards in the Supreme Court of the United States, 
nearly fifty years of continuous service. The late Chief Justice Stone 
of Alabama was, not long before his death, and while still on the 
bench, the recipient of a flattering testimonial at the hands of the Bar 
Association of that State on the occasion of his completing his fiftieth 
year of continuous judicial service. May Judges Allison and Hare 
serve us as long, and longer. The fact that they have been re-elected 
five times speaks well, not only for themselves, but zor the state of 
public opinion in the City of Brotherly Love. 


A New Trent Case. — The Law Journal (London) says: ‘ A singu- 
lar occurrence, recalling some of the prominent features of the famous © 
Trent Case, is reported from the east. Two naturalized American citi- 
zens —John Brown and George Howie — were arrested recently on 
board the French mail steamer Sydney by the Japanese. It is alleged 
that they had engaged to aid the Chinese in destroying the Japanese 
fleet by some secret inventions of theirown. They had been promised 
a million dollars for each naval squadron destroyed, and a proportionate 
sum for each merchantman. It is stated that they were compelled, as a 
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condition of their being released from arrest, to sign a stringent guar- 
antee binding themselves not to assist the Chinese during the present 
war. The representations of the American Minister, it is said, in con- 
junction with the guarantee above mentioned, secured their release. 
The prisoners wrote a letter — it is not said whether voluntarily or under 
coercion — acknowledging the courtesy of the Japanese authorities, and 
thanking them for their kind treatment. If the current report of this 
remarkable transaction be correct, it certainly marks a new departure 
in the law of belligerent and neutral. The British government took an 
altogether different view of the immunity due to its flag in the Trent 
Case from that which the French government appears to take in the 
present. The right of the United States government does not appear to 
have been so directly infringed; but, in any case, it is a matter which 
should not be allowed to pass unnoticed by those writers on inter- 
national law who are concerned with the rights of neutrals and the 
respect due to a neutral flag. The character of the proceedings of the 
Japanese authorities is rendered more remarkable by the statement — 
which has apparently evoked no comment — that ‘‘ a Chinaman, formerly 
amember of the Chinese Legation at Washington ’’ — this is a new way 
of describing a diplomatist — was arrested with the Americans, and has 
been sent to Hiroshima for examination by the headquarter staff. The 
Chinese obviously are not in a position to remonstrate, but it is singular 
that the French government has nothing to say in the matter.”’ 

We understand that there is an essential distinction, in respect of the 
right of one nation to search a merchant ship flying the flag of another, 
between the case where the merchant ship is on the high seas outside 
the marine league, and where it is anchored within the waters of the 
nation which assumes the right of search. If we are right in this, it 
shows that there was an essential distinction between the Trent case and 
the case of the French vessel having on board the two American fleet- 
destroyers, since the Trent was overhauled by Commodore Wilkes on 
the high seas, while the French mail steamer Sidney was overhauled in 
a Japanese port. If we are wrong with reference to this distinction, 
some of our learned readers who are well up in international law are 
invited to state in our columns what the recognized rule, if any there be, 
on this subject, is. 


A Mopest Request.— One of the editors of this Review has received 
the following modest request from one whose name we withhold for his 
own sake: ‘‘I shall be very much obliged to you, if you will kindly 
compose and send me a speech of five, or ten minutes, on the subject: 
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‘* Law and Lawyers,’’ embracing the improved condition of the law and 
the calling of a lawyer. Any time between now and the first of April 
will be in sufficient time. I am a student of the law, and shall appre. 
ciate your kindness in this matter very much.’’ 


Ovr Law 1n rts Otp anv In New Home.—The noble address 
delivered by Hon. John F. Dillon, before the Bar Association of the 
State of New York, to which we give the post of honor in this issue, 


will revive interest both in the man and in his latest work, entitled . 


‘* The Laws and Jurisprudence of England and America.’’ This work, 
it will be remembered, consists of a series of lectures delivered in Yale 
University in 1891; but they are in reality the very best thoughts of a 
great lawyer and judge,— the gathered wisdom of forty years of profes- 
sional life,— twenty years of which were spent on the bench, State and 
Federal. Some idea of the breadth of experience brought to bear in 
the preparation of these lectures may be gained, when it is stated that 
Judge Dillon began his official career as a State prosecuting attorney. 
He next advanced to the office of State district judge,— that is judge of 
one of the ordinary courts of nisi priusin Iowa. Next he found himself, 
while still quite a young man, promoted to the Supreme Bench of that 
State. He was re-elected, and in rotation held the office of chief justice. 
He was next promoted to the office of United States circuit judge for 
the Eighth Circuit, which office he held for a number of years. He 
discharged the duties of all these offices with the greatest integrity, 
learning, ability, and industry, and always to the satisfaction of 
the bar and the public. He left the office of the United States 
circuit judge to become, in the city of New York, at once the 
professor of municipal law in Columbia College, and counsel for 
the Union Pacific Railroad Company. In the former position he 
held the chair which had been created, as we recall it, for Chan- 
cellor Kent. In the latter, he was the legal adviser for a great railway 
system, which, with its trunk lines and branches, extended through 


many States and territories, having more or less diverse laws, from the — 


Missouri River to Puget Sound. 

In all these varied labors Judge Dillon has had an obvious partiality 
for that side of the law which may be called its literature. Whensa 
very young man he became one of the editors of the American Law 
Register, then our standard legal publication; and his name remained 
on its list of editors, we believe, untilits finalsuspension. In the begin- 
ning of the year 1874 he founded the Central Law Journal, and was 
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for the first year its chief editor. That publication still lives, a useful 
and influential legal weekly, almost in the very form in which he origin- 
ally called it into existence. Besides, he made numerous contributions 
to other legal publications, and especially to the old Southern Law 
Review, and to its present successor, the Amertcan Law Review. In 
the midst of his judicial labors he found time and strength to write his 
great work on Municipal Corporations, one of the few works in the his- 
tory of American legal literature that have yielded to the author a fair 
compensation for the labor bestowed upon them.! In the midst of the 
same labors he also wrote and published monographs on two very im-. 


. portant subjects of recent development in our law and procedure: one 


on the subject of Municipal Bonds; and the other on the subject of 
the Removal of Causes from the State Courts to the Federal Courts, 
under a succession of Federal statutes more or less complicated and 
difficult of administration. 

But it was in his bar association addresses that the man, and his 
human sympathies, and his intellectual equipment, and his admiration 
for the laws and institutions of his country, shone out to the best advan- 
tage. All, or nearly all, of those addresses have been published from 
time to time in this Revrew. These garnered treasures, with very much 
in addition which have never been made public in any other form, are 
now thrown into thirteen lectures delivered at the Yale University under 
an unique foundation, called, from the name of its founder, the William 
L, Storrs Lectureship, which provides for the appointment each year of 
a different professor to give a course of about twelve lectures on legal 
topics. More than once we have heard students, who were fortunate 
enough to hear those lectures, dote upon the lectures and the man. 
Judge Dillon possesses few of the graces and adornments which are 
described by the word oratory. In searching for the secret of his 
mastery before audiences, we may lay out of view these graces in the 
sentence employed by Bulwer in regard to Plunkett, when making the 
samme quest: 

“ No grace is gesture, no command in height.” 


We must dismiss others as Bulwer did, and fall back upon the conclu- 
sion that — 


has no majesty like earnestness.” 


1 We do not speak too much out of rations, notwithstanding the fact that 
the way if we say that Judge Dillon fora number of years he was cheated 
has received in royalties, up to the out of his royalties by a well-known 
present time, nearly $50,000, from the _ publisher. 
sales of his work on Municipal Corpo- 
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A deep resonant chest; a pair of broad shoulders, surmounted by a 
massive head; a forehead broad and high; eyes large and set wide 
apart, like those of Webster; a splendid Roman profile; an almost 
Mosaic beard; lips which scatter jewels from the gathered treasures of 
forty years ; — these, with a knowledge on the part of his auditors of 
the man, his history and his work, make up the real orator, whose power 
is not diminished by the absence of pose or gesture, or by the use of a 
merely conversational tone of voice. The earnestness of Judge Dillon 
is not the earnestness born of the excitement of the hour. It is not the 
blood-rushing earnestness which the orator feels when he faces his audi- 
ence. It is the earnestness which springs from convictions, the result 
of many years of investigation and careful and well balanced thought; 
for Judge Dillon is judicial from his very nature. Before he makes up 
his mind on any doubtful question, he walks around it again and again 
and surveys it and examines it on every side, and from every point of 
view. His utterances, therefore, are not what is called ‘‘ the supreme 
thought of the hour.’’ He never delivers himself of that kind of thought, 
either in speech or in writing. It is not that, like Demosthenes, he 
dreads to trust his reputation to fortune ; it is rather a deep and honest 
conviction that a man who assumes the office of a public instructor, in 
any department of knowledge or by any means of communication, is 
bound to refrain from delivering ill-digested and immature thoughts, 
such as, on further study, he might desire to recall. 

Almost at the beginning of the first lecture we are 
treated to the hint that it may have been the design of the gifted 
lecturer to issue this volume under the more fascinating title of 
‘* Our Law in its Old and in its New Home — England and America.” ! 
What induced him to put aside so apt and fascinating a title for the 
dry,— and, when applied to this unique book,— the almost meaningless 
title of ‘* The Laws and Jurisprudence of England and America,’’ we 
can only conjecture. It may have been the ill-chosen advice or insist- 
ence of a bookseller. We regret it, and hope that in the next edition 
the original title will be restored. 

Under the title of ‘‘ Our Law in its Old Home,’’ Judge Dillon takes 
us through four chapters, or rather lectures. In the first, he describes 
the general characteristics of law, and of the English system of law, 
which system he points out, is mainly the work of the lawyers and 
judges of England. Every page, every paragraph, every sentence of 


1 His language is: “‘Compendiously be predicated of them, relate to Our 
expressed, it may be said that these’ Law in its Old and in its New Home,— 
lectures, so far as unity of design can England and America.” 


[ 
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this chapter is full of instruction and suggestion. In his description 
of the general nature of law as the word is used by lawyers and judges, 
he points out what others have done, that law is not necessarily coinci- 
dent with morality, but that the judge is bound to enforce the command 
of the sovereign, clearly expressed, even where it goes against the 
most obvious conceptions of moral duty. But he does not make the 
mistake of dismissing the question with this proposition, as many 
writers have done. He does not leave his readers to fall into the miser- 
able conclusion that our law has been built up in disregard of the 
principles of justice and morality. He says that the very contrary is 
true, in such noble passages as the following: — 


The lawyer's work and business are, it is true, with human laws; but let me 
repeat, the lawyer makes a grievous mistake who supposes law to be the mere 
equivalent of written enactments or judicial decisions. Theoretically, and for 
many purposes practically, lawyers must discriminate law from morality, and 
define and keep separate and distinct their respective provinces. But these 
provinces always adjoin each other; and ethical considerations can no more be 
excluded from the administration of justice, which is the end and purpose of 
all civil laws, than one can exclude the vital air from his room and live. A 
thousand times have I realized the force of this truth. If unblamed I may 
advert to my own experience, I always felt, in the exercise of the judicial office, 
irresistibly drawn to the intrinsic justice of the case, with the inclination, and 
if possible the determination, to rest the judgment upon the very right of the 
matter. In the practice of this profession I always feel an abiding confidence 
that if my case is morally right and just it will succeed, whatever technical 
difficulties may appear to stand in the way; and the result usually justifies the 
confidence. 


In the allusion which he here makes to his own habits as a judge, 
Judge Dillon does himself no more than justice. We have heard the 
same remark made of him a hundred times; and we venture to add that 
if every judge — and especially every judge of a court of last resort,— 
would bring to his judicial work the- same sincere desire of doing 
justice in the particular case, the divergences between law and 
justice, and between law and morality, would not be’ as wide as 
they are now. Judge Dillon shows that those divergences are 
really narrow and inconsiderable, by pointing out that, while the 
evidences of our law exist in many thousands of volumes which 
the lawyer must constantly read and study, yet the leading rules of the 
law are so nearly coincident with ordinary conceptions of justice, that 
unlearned men very seldom mistake, in the transactions of life, legal 
right for legal wrong. But still he dwells upon the obvious truth, a 
truth which it is necessary to understand at the very outset in order to 
get a correct conception of what law is, that the very essence of law is 
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the coercion of the State. In other words, he adopts, in substance, the 
definition of Holland, that what is called law, in the sense in which it is 
used in judicial administration, is that collection of obligations which 
the State enforces or professes to enforce. ‘‘ By legal rights,” says 
Judge Dillon, ‘‘ are meant only such rights as are recognized and 
enforced by the power of the State.’’ 

In his second and third lectures Judge Dillon entertains us with an 
explanation and description of the English Bar and of the Inns of Court, 


their character, history and purposes. He conducts us through those 
venerable precincts,— 


** Those bricky towers 
The which on Themmes brode aged back doe ride, 
Where now the studious lawyers have their bowers,’? — 


Glancing suggestively at their earliest beginnings, their long and steady 
growth, the changes that have befallen them, and their present condi- 
tion, with a fascination that makes us long to spend another summer 
day in their dingy halls and smoky atmosphere. Would that it could 
be spent in such company! 

The fourth lecture continues the history and characteristics of West- 
minster Hall, and the system of law which, in the course of ages, has 
been developed and perfected therein, through the permanency of 
judicial tenure and compensation, the system of trial by jury, the 
doctrine of judicial precedent, and the learning and ever-watchful 
solicitude of the great and powerful profession of the law. In this 
chapter Judge Dillon dwells upon the proposition that the most striking 
characteristics of the English law are the system of trial by jury and the 
doctrine of the authority of adjudged cases as precedents. 

In his treatment of the subject of trial by jury Judge Dillon shows 
himself to be what he really is, a splendid optimist, a large-minded 
patriot, a broad-minded lawyer, utterly unacquainted with a single mean 
or narrow prejudice. Holding the office of chief counselor and adviser 
of a great railway system extending through the northwestern States, it 
is probable in all the litigation between the company owning and operat- 
ing that system and the people of the States through which its lines 
extend, the corporation does not recover, at the hands of juries, one 
verdict out of one hundred, of all the cases submitted to juries for 
decision. In those States the habit of juries of deciding against the 
railway company everything submitted to them, is universal and per- 
sistent; and a verdict for the defendant in a railway damage case is as 
rare as a white elephant. And yet Judge Dillon, after surveying the 
growth of this system for a thousand years, and after having an intimate 
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acquaintance with its practical workings in this country extending over 
a period of forty years, comes forward as its most generous, and perhaps 
as its most able defender. But he defends it as it exists in England and 
in the Federal, as distinguished from some of the State courts in this 
country. He does not defend it as it has been emasculated in some of 
the States by constitutional provisions and statutes. He defends it, as 
a well-chosen means of justice, where the judge exercises his due office 
in summing up the evidence, in pointing out discrepancies to the jury, 
and in advising them not only as to the law, but also, within guarded 
limits, as to the facts. He offers no word in defense of the kind of jury 
trial which exists in those States whose constitutions and statutes have 
made the judge a mere nose-of-wax, a mere presiding officer in an 
oratorical contest, and which has left the jury to be preyed upon by cun- 
ning advocacy, adrift without chart or compass. He especially de- 
nounces the so-called ‘*‘ scintilla ’’ doctrine, — the doctrine that if there 
is a scintilla of evidence it must go to the jury, and that the appellate 
court must not disturb the verdict if the trial judge does not, — as a 
doctrine fraught with injustice. 

Concluding his fourth lecture Judge Dillon deals with the doctrine 
of judicial precedent as the feature of English law which distinguishes 


it from all continental systems; though he deals more especially with 


this subject in a future lecture. He alludes to the mountains of 
judicial reports which that system has produced, at which the lawyer is 
appalled, and yet which he cannot discard. He ends with a noble 
panegyric upon the ‘‘ majestic intellectual structure of our jurisprud- 
ence; massive, grand and venerable; standing unmoved in the tide of 
history.”” We wish we had space to reproduce the noble passages in 
which he pays a heartfelt tribute to our inherited law. 

And here, for the want of time and space, we must end, for the 
present, what we had hoped to make a sketch of this entire work. At 
another time, and in the hope of an easier leisure, we will try to go 
over the succeeding nine chapters with our readers, in which the gifted 
author takes up the subject of the law in its new home, the United 
States of America,— a law founded in the woods,! but developed, in 
the succession of ages, into the law of the greatest civilization that has 
ever lived in the tide of time. 


1 Judge Dillon quotes the follow- forests of Germany, but it is strange, 


ing striking passage from Montes- 
quieu: “* Ce beau systéme a eté trouvé 
dans les bois.’’ Not only were the 
principles of freedom which animate 
our law all bora and nourished in the 


though literal truth that the greatest 
defenders of those principles which 
have figured in American history, were 
born in the woods. We allude espe- 
cially to Washington, Lincoln and 
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GovERNMENT BY InsuNcTION.— Ex-Senator Lyman Trumbull has, it is 
said, been instrumental in having a bill introduced in Congress limiting 
the power of the Federal courts to commit for contempts, the essence 
of which is embodied in the following section :— 


The courts of the United States shall have power to impose and administer 
all necessary oaths and to punish by fines (not exceeding $100) or imprisonment 
(not exceeding thirty days) contempts of their authority, provided that such power 
to punish contempts shall not be construed to extend to any criminal act or misde- 
meanor punishable under information or indictment, or to any cases except the 
misbehavior of any person in their presence, or so near thereto as to obstruct 
the administration of justice; misbehavior of any of the officers of said courts 
in their official transactions; and the disobedience or resistance by any such 
officer, or by any party, juror, or witness to any lawful writ, process, order, 
rule, decree or command of the said courts. 


We assume that it did not pass the Congress which has lately 
adjourned, but that it will be an important question for the consid- 
eration of the next Congress. We submit, in connection with this 
subject, the consideration that, in the presence of a general railroad 
strike, the railroad company, however odious its past conduct may be, 
really represents the people,—represents the rights of every man, 
woman and child that has occasion to use railway facilities ; and that 
government by injunction has been called into activity through the utter 
imbecility of the State governments in protecting railway property and 
in protecting the right of every man to labor for whom he may choose 
in such emergencies. Experience has proved that the indictment and 
trial of railway strikers is, in the State tribunals, in nearly every instance 
a mere farce. The American people are going to have some kind of 
government that really governs and protects ; and if they cannot get any 
better government than that which is afforded by Federal court 
injunctions, they are going to have that. 


Our Treaty with Japan. — Our treaty with Japan, of which we 
published some extracts in our last issue, after being considerably 
amended in the American Senate, has been ratified, and at the time 
of this writing, press dispatches announce — what was not expected — 


Grant,— examples which recall and Deep in the unpruned forest, ’midst the 
roar 
Of cataracts, where nursing Nature smiled 
of Byron:— Oa infant Washington? Has earth no 
more 
“ Or must such minds be nourished in the Such seeds within her breast? Has Europe 
wild, no such shore?’’ 
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a very prompt ratification on the part of the government of Japan. We 
are unable to state the nature of the amendments. But we do say that 
the massacre of Port Arthur makes it extremely doubtful whether Japan 
is yet entitled to take her place among the civilized nations, or whether 
she has more than a thin veneering of Western civilization ; whether, 
in short, she has yet reached that stage in which the trial of American 
citizens in Japan can be safely intrusted to her judicial authorities. 
Notwithstanding the denials of the Japanese officials, the facts concern- 
ing the atrocities of the Japanese soldiery after Port Arthur was taken, 
have been fully corroborated by several impartial eye-witnesses, some 
of them newspaper correspondents with the Japanese army, enjoying 
Japanese hospitality and protection, and consequently under the 
strongest inducements to conceal or palliate the facts in favor of Japan. 
From those accounts it now fully appears that after Port Arthur was 
taken there was a massacre of helpless non-combatants, men, women 
and children, sparing neither age, sex nor condition, and continuing 
for three full days. It is true that the Japanese soldiers had severe 
provocation in the fact that one of their advancing columns came across 
the mutilated heads and bodies of several of their comrades who had 
either died on the skirmish line, or who had been put to death after 
capture, by the Chinese, and their bodies mutilated. It is also to be 
said, slightly in favor of Japan, that this protracted orgie of murder 
was not directed against the inhabitants of a civilized nation accustomed 
to observe the usage of war. But it remains true that the Japanese 
soldiery, either breaking loose from all discipline or else with the con- 
nivance of their officers, behaved for three whole days in a manner that 
would have disgraced American savages. ‘Those atrocities have laid a 
just foundation for the intervention of the Western nations, putting a 
stop to the war. 


Dogs tHe Sucar Trust Decision Arrect THE Anti-Trust CLAUsE 
or THE Tartrr Law?— The New York World, commenting upon the 
Sugar Trust decision, which we note in our department of Recent 
Decisions in this number, expresses the opinion that it does not inter- 
fere, in the slightest degree, with the enforcement of the anti-trust 
clause of the existing tariff law. This clause is as follows:— 

Section 73. That every combination, conspiracy, trust, agreement or 
contract is hereby declared contrary to public policy, illegal and void when the 
same is made by or between two or more persons or corporations, either of 
whom is engaged in importing any article from any foreign country into the 
United States, and when such combination, conspiracy, trust, agreement, or 
contract is intended to operate in restraint of lawful trade or free competition 
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in lawful trade or commerce, or to increase the market price in any part of the 
United States of any article or articles imported or intended to be imported into 
the United States, or of any manufacture into which such imported article 
enters, or is intended to enter. 


This clause, it will be observed, is so drawn as to strike directly at the 
Sugar Trust. That trustis undoubtedly engaged in importing raw sugar 
from foreign countries. No doubt, it imports from foreign countries 
nearly all the raw sugar that it refines. The only difference between 
this statute and the Sherman Anti-trust statute, which the Supreme 
Court in effect overthrows, is that the Sherman act is drawn in more 
general terms, while this is a little more specific, in that it is embodied 
in a tariff act and is directed to combinations of persons engaged in 
importing from foreign countries. But we do not see that this fact 
creates any essential difference between the two statutes; since the 
importation is merely a step which leads up to the manufacturing, and 
nothing which is done by way of importation has, it may be assumed, 
the effect of engrossing the price of the manufactured output through- 
out the country. It seems perfectly clear that the remarkable course 
of reasoning by which the Supreme Court arrive at the conclusion that 
the trust is merely a combination to manufacture, and not a combina- 
tion to engross the market by destroying competition in selling, can be 
extended so as to strike down this clause of the tariff act, as well as to 
strike down the Sherman Anti-trust, act. At any rate, the fertile 
sophistry which has discovered that the Sugar Trust was not a combi- 
nation to destroy competition in selling, but was merely a combination 
to destroy competition in manufacturing, can easily find some ground 
for destroying this latter statute, whenever an attempt is made to 
enforce it. 


How To Dear wrn Trusts.—In the noble address of Judge Dillon, 
which we elsewhere publish, the following passage occurs : — 


Industrial problems are constantly assuming new shapes. Transportation 
and production are largely carried on by corporate aggregations of capital. 
This cheapens cost and prices and to this extent inures to the public advantage. 
Competition, sometimes destructive (being often the death as well as the life 
of trade), is met by combinations which assume the forms of pools or trusts so- 
called. These combinations are professedly intended to maintain and steady 
reasonable prices and to prevent the evils of rninous competition. When limited 
to this end, such combinations are not necessarily injurious, and may be benefi- 
cial. But they are capable of being used to destroy, not merely to regulate, 
competition, and to increase, for a time at least, prices beyond those necessary 
to yield a fair return. In these and other ways the injuries to the public may 
far outweigh the advantages, in which case the question is, What is the remedy? 
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The socialistic theorist says, let the State intervene and assime the ownership 
of our transportation systems and of the leading productive industries. This 
is obviously the substitution of social industrialism for the existing order, and 
implies the surrender to the State of individual’s liberty of action. Butno such 
drastic or heroic remedy — a remedy immeasurably worse than the disease — 
is at all needful to secure the public welfare. The dominion of the State over 
the actions of its corporations is supreme within the limits of their constitu- 
tional rights, which are mainly rights of property. The State may, with strong 
hand, suppress every form of combination, whether corporate or individtal, 
which proves to be hurtful to the general good. The State can bridle its cor- 
porate agencies, and keep them at all times under effective and salutary control; 
it can forbid all persons, whether corporate or natural, from courses of action 
harmful to the public welfare; and thus it is seen that the visionary scheme of 
social industrialism looking to the State’s assumption of private property and of 
the means of production, and the consequent creation of asocialistic Grand Mogul 
and the resulting encroachment on the rights and liberties of the citizen, lacks 
the support of any legal or actual necessity. The State’s plain duty is to see 
that the just interests of the public are protected and secured so far as the law 
can do this consistently with the rights of others. The real test of the useful- 
ness or hurtfulness of combinations like pools and trusts isexperience. It may 
be the best policy to regulate them, or it may be the best policy to destroy them. 
The principle on which the State may intervene is plain. If, and in so far as, 
such combinations shall be found tending to create monopolies, to destroy leg- 
itimate and useful competition, thus interfering with the free industry of the 
people; to yield undue profits at the expense of the consumer, thereby facili- 
tating the creation of enormous private fortunes and the production of inequal- 
ity of wealth — if such shall be seen or found to be their effect, the State has 
the power to correct the evil, and it would be its duty to call that power into 
vigorous activity. 


We agree that, so faras we can see with our present lights, State 
socialism is not the proper remedy for corporate socialism; though 
nothing is more certain than that corporate socialism, supported as it is 
by the Federal judiciary, is driving us onward to the gulf of State 
socialism, more rapidly than all other causes combined. We are 
opposed to extending the power of the State to the ownership of private 
property and the carrying on of private industries. But at the same 
time we carefully want to exclude the idea that we have any sort of fear 

_ that certain public utilities, such as steam railways, street railways, 
telegraphs, gas works, and water works, cannot be safely and benefi- 
cially owned and carried on by the State, or by the local municipalities. 
All these utilities are owned and controlled by the State in some coun- 
tries, and some of them are so owned and controlled in our country. 

Take, for an example of a corporation-ridden people, the great city 
of Chicago. Start to ride out, at any time of the day, from the center 

* of the city south to Fiftieth street, or from Fiftieth street to the center 
of the city, and you will see the spectacle of a mass of human beings, 
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of all ages and sexes, packed together in filthy cars like swine, half of 
them standing up and clinging to straps, many of them unable to get 
that support even. This does not take place merely at those hours 
when the traffic is crowded, but throughout the entire day. For two- 
thirds of the distance either way, at almost any hour of the day, the 
filthy cars do not afford seating capacity for the passengers. This is 
because of the private corporate ownership of a public utility. It is 
the result of a street car system being owned by one man who has him- 
self incorporated, and who has procured franchises, by bribery and 
corruption, from the unfaithful agents of the people. If the ptople of 
Chicago were to own their street car facilities themselves, they could 
transport themselves from their homes to their business, and from their 
business to their homes for two cents where they now pay five, and 
in large and commodious cars where they are now packed into pigsties, 
In the face of such examples, and they could be multiplied indefi- 
nitely,— it is not a time to talk to practical and sensible people of the 
dangers of State socialism so far as the public management of public 
utilities is concerned. If they can get a better service for half the 
money by changing the channel through which the service is rendered, 
and by adopting the channel which has been adopted in other countries, 
they are simply fools if they do not do it. 

But the doctrine that the State should extend its sphere of operation 
beyond what are called public utilities; that it should go into the bus- 
iness of mining, manufacturing, and of agriculture, is a wild dream 
which we leave for the pleasure of those who dream it. Judge Dillon 
points out, what must have impressed every reflective mind, that our 
whole civilization is built upon the private ownership of property, and 
that one of the primary efforts of our whole judicial system is to pro- 
tect that ownership. Itis that ownership which essentially distinguishes 
the civilized man from the savage, the man from the wolf. If the right 
of private ownership of property were destroyed, assuming such a thing 
to be possible, we should gradually relapse into the savage state. Vio- 
lence and sword law would proceed through all the land, and refuge 
would nowhere be found. If it is said that it is not proposed to 
destroy the ownership of private property but merely to transfer 
that ownership from the individual to the State, there are two 
decisive answers. The first is that State ownership is equiva- 
lent to non-ownership; that what the State owns, nobody owns; that 
whenever a system is founded under which an individual cannot own 
private property, and thereby better his exclusive condition, all incen- 
tive to effort is withdrawn, and the man relapses into the condition of a 
bushman in his hut, if indeed he has any hut. The second answer is 
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that the State is not only not capable of the general ownership of property 
and the general superintendence of all industrial affairs, but that it is 
scarcely capable of discharging the limited functions with which it is 
now vested. The confession of this fact is the greatest, — indeed it 
seems to us, the only argument, against the extension of the authority 
of the State to the ownership of what are called public utilities: an 
argument, the weight of which we fully confess. The State has largely 
failed in doing what it undertakes to do for us. That it has partially 
failed in giving us a proper system of laws, and a proper system of 
judicial administration, is confessed by the proceedings of every bar 
association meeting held in the United States. That it has failed even 
in keeping the peace is confessed by our six thousand annual homicides, 
and especially by such atrocious murders as that of the Italian miners 
in Colorado, and the negro dock laborers in New Orleans. That it has 
failed, by reason of supposed constitutional restraints, in protecting 
the helpless and improvident laborer from the greed and extortion of 
the corporate manager, is shown by a class of decisions collected and 

‘commented upon in the able article of Mr. Woodward, which we pub- 
lish elsewhere in this number. This failure is really more conspicuous 
on the part of the general government than on the part of the govern- 
ments of the States; and it is no doubt due to the well known 
natural law embodied in the maxim that large bodies move 
slowly. How much good has really come from the Interstate 
Commerce Law, emasculated as it has been by adverse Federal court 
decisions? What good has come of the Sherman Anti-trust Law which 
has now been stricken down by the Supreme Court in respect of the 
greatest trust that has ever arisen in our industrial history, a trust 
affecting the markets in a prime commodity of every State in the 
Union, — and which has been upheld and applied by the Federal judi- 
ciary only as a coercive measure against the strikes of miserable railway 
and dock laborers? 

It is worthy of observation that the address of Judge Dillon was de- 
livered before the sugar trust decision was rendered. Whether, in 
view of that decision, he would have concluded, after a qualifying 
premise, that ‘* the State has the power to correct the evil,’? may 
well be doubted. The greatest State in the Union tried it in this in- 
stance, and failed. The judiciary of the great State of New York, at 
the suit of the people through their Attorney-General, dissolved the 
North River Sugar Refining Company for entering into a trust — not 


1 Judge Dillon’s address was deliv- trust decision was rendered on Jan- 
ered on January 15, and the sugar uary 21, of the present year. 
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a trust which engrossed the entire market of the United States, but 
which only partially engrossed it. That corporation, and its associates 
in the trust, snapped their fingers in the face of the sovereign State of 
New’'York, by crossing North River and reorganizing themselves as a 
corporation under the laws of New Jersey. In the face of the judicial 
denunciation, made by the successive courts of New York, that what they 
were attempting to do was an unlawful conspiracy against commerce, they 
proceeded to extend, complete and perfect that conspiracy by absorbing 
all the competing corporations engaged in the business, saveone. The 
object of the conspiracy was not to control manufactures but to control 
markets; not to control refining, but to control selling ; not to control 
markets in New Jersey and Pennsylvania, but to control every market 
in the United States. The effect of it has been that, while every other 
commodity, and especially agricultural productions, have been steadily 
declining in value, and have declined far below the cost of production, 
the price of refined sugar has advanced, not alone in New Jersey, not 
alone in Pennsylvania, but in every market in the United States. Here 
then is a combination engrossing every market in the United States in 
respect of one of the necessaries of life, and enhancing the cost of that 
necessary of life, not to the people of one, or two, or more States, but 
to every man, woman and child in the United States. In the face of 
this admitted fact, we are met with the amazing judicial declaration 
that the conspiracy is beyond the power of Congress, because it is a 
combination which primarily deals with manufacturing, and not with 
selling. There is just as much sense in this conclusion, and no more, 
than there was in the proposition of the witty editor that Sergeant 
Mason, who endeavored to assassinate the assassin of President Garfield, © 
while he had him under guard, had committed no crime, because he 
fired, not at the head of Guiteau, but at the hole in the wall of the 
jail. The Supreme Court have not fired at the real sense and 
substance of the thing, which was a combination to control prices 
merely, by means of controlling the output, but they have fired at the 
only hole that they could find in it. If that decision is to stand, 
the American people are helpless in the face of every monopoly 
engrossing all their markets in any article of prime necessity, no matter 
how oppressive it may be, so long as that monopoly is tolerated by the 
State in which it has its origin and in which it manufuctures, mines, pro- 
duces, or in any manner collects the article in respect of which it creates 
the monopoly. Such, we are told, is the constitution which our fathers 
made for us. They conquered political liberty for us through seven 
years of blood and privation, and then gave us a constitution, under 
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which we are handed over, helpless, bound hand-and-foot, to industrial 
and commercial slavery. Our boasted liberty exists in the liberty to 
speak and to vote, but not in the liberty to have something to eat. 


** What! shall reviving thraldom again be 
The patched-up idol of enlightened days? 
Shall we who struck the Lion down, 
Shall we pay the Wolf homage, proffering lowly gaze 
And servile knees? ”” 


Did we strike down the British lion to become a prey of the American 
wolf? Have we no remedy except to go back to our constitutional 
beginnings and begin over again? Must we attempt so to amend our 
constitution as to confer upon our Congress the power to extricate our- 
selves from such commercial slavery? Can the consent of three-fourths 
of the States to such an amendment be obtained? Will the usury 
States — the older States that live by extracting, in various forms, all of 
them amouniing to what is called by economists usury, the life blood 
from the younger communities, — will they give their consent to any 
such amendment? If we cannot amend the constitution, we must then 
amend the Supreme Court. That body, which is continually amending 
the constitution in the most essential particulars, is not itself incapable 
of amendment. Although it has seized the power to interpose an abso- 
~ lute veto upon a statute which has passed the two Houses of Congress, 
which has received the sanction of the President, and which is demanded 
by the public opinion of the American people, it is itself capable of being 
amended, even by as drastic a measure as the amendment of the House 
of Lords by the creation of new peers. We are not trying to create 
alarm; we disclaim the purpose of diminishing the respect which all 
should entertain for that august tribunal, but we do say that unless we 
totally misconceive the effect of this decision, it will, as soon as it shall 
have become known to the mass of the American people, anger them as 
the Dred Scott decision angered them; and that the time will soon come 
when none will be so poor as to do it reverence. The conviction is 
firmly lodged in the breasts of intelligent people, professional and lay, 
that the government created by our fathers is a government capable, 
under the constitution, of dealing with every subject affecting tle peo- 
ple of the whole country in the absence of express prohibitions therein, 
which from its nature is beyond the control of the separate States. The 
American people are not yet ready to have the eagle on their coat of 
arms removed and its place taken by a fool’s cap-and-bells and a point- 
less spear. 

VOL. XXIX. 19 
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Corrricut 1x TirLes.— The question whether there can be copyright 
in the title of a book derives a present interest from some observations 
in a contemporary & propos of Mr. W. S. Gilbert’s new opera, the title 
of which is stated to have been anticipated some years ago by the late 
Charles Matthews. The same authority gives a more famous illustration 
of this kind of literary coincidence in ‘‘ Paul Pry,’’ which was really 
written by John Poole, though afterwards brought out, with some 
trifling alterations, under the same title by Douglas Jerrold. The 
importance of protecting the titles of works is so obvious that it is 
strange to find so much misapprehension apparently existing on this 
subject. To say that, generally speaking, there can be no copyright in 
a title is to state what is known to the few lawyers who have studied 
this subject, what the majority of the profession would be surprised to 
hear, and what the world of authors and publishers would probably 
scout as absurd. Yet it is undoubtedly correct, and the impression to 
the contrary has arisen from confusing two things which are perfectly 
distinct — viz., copyright and trade-mark. 

Copyright — i. e. in published works —is now entirely regulated by 
statute, an author’s rights over his unpublished MS. depending upon 
the common law.' Copyright in books is defined by section 2 of the 
Copyright Amendment Act, 1842,? as ‘‘ the sole and exclusive liberty of 
printing or otherwise multiplying copies’’ and ‘‘ book’’ ‘‘ means and 
includes every volume, part or division of a volume, pamphlet, sheet of 
letterpress, map, chart, or plan separately published.’’ There is nothing 
referring tosuch a thing as the title of a book, the only words at all capa- 
ble of including it being ‘‘ sheet of letterpress ’’ or ‘‘ part of a volume.”’ 
In Maxwell v. Hogg, Lord Cairns said: ‘‘ There cannot be what is termed 
copyright in a single word, although the word should be used as a fitting 
title for a book. The copyright contemplated by the act must be not 
in a single word, but in some words in the shape of a volume or part of 
a volume.” In Dicks v. Yates, the Master of the Rolls (Sir George 
Jessel) said: ‘‘I do not say there could not be copyright in a title, 
as, for instance, in a whole page of title or something of that kind 
requiring invention.’”’ There must, at any rate, be originality; and 
certainly the mere adoption as a title of words in common use does 
not give it protection under the Copyright Act. But the better opinion 


1 Prince Albert v. Strange, 18 Law 8 36 Law J. Rep. Chanc. 433; L. R. 
J. Rep. Chanc. 120; Gilbert » The 2 Chanc. 387. 
Star Newspaper Company, 11 Times 450 Law J. Rep. Chanc. 809; L. R. 
Rep. 4. 18 Chanc. Div. 76. 

25 & 6 Vict., c. 45. 


J 


NOTES. 291 


seems to be that not even an original title can, per se, be copyright. ‘‘ It 
is only as part of the book and as the title to that particular literary 
composition that the title is embraced within the provisions of the 
Act. * * * The right secured by the Actis * * * the product 
of the mind and genius of the author and not in the name or title given 
to it. The title does not necessarily involve any literary composi- 
tion. * * * It is not necessary that it should be novel or original. 
It is a mere appendage which only identifies * * * the literary 
composition. * * * When the title itself is original, * * * and 
is appropriated by the infringement as well as the whule or a part of the 
literary composition itself, in protecting the other portions of the lite- 
rary composition, courts would probably also protect the title. But 
no case can be found, either in England or this country ( America), in 
which, under the law of copyright, courts have protected the title 
alone separate from the book which it is used to designate.! This 
it is submitted, is a perfectly accurate statement of the law of 
copyright on this point. It therefore follows that no protection can 
be obtained by registering a title in advance of publication or a 
dummy book. But it does not follow that a title cannot be protected 
from piracy. Such protection is, however, really analogous to that 
of a trade-mark. The title is the trade-mark under which the prop- 
erty to which it is applied—e. g. a book —is sold, and the sale 
of a book under a title already adopted for an existing publica- 
tion would be restrained, if at all, on the ground of actual or probable 
injury to property or as a common law fraud. In Dicks v. Yates,? 
the Master of the Rolls (Sir George Jessel) said, ‘‘ The adoption of the 
words as the title of a novel might make a trade-mark, and entitle the 
owner of the novel to say to any one else, ‘‘ You cannotsell another 
novel under the same title, so as to lead the public to believe that they 
are buying my novel when they are actually buying yours,’’’ and Lord 
Justice James said: ‘* Where a man sells a work under the name or title 
of another man or another man’s work, that is not an invasion of copy- 
right, it is common law fraud, and can be redressed by ordinary com- 
mon law remedies, wholly irrespective of any of the conditions or 
restrictions imposed by the Copyright Acts.’’ Herein really lies the 
gist of the distinction between copyright or trade-mark. In the case of 
the former the subject of the copyright must be publicly registered 
before proceedings for infringement can be taken, and these must be 


1 Per Shepley, J., in Osgood v. 
Allen, 1 Holmes (U. S.), 185. 
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brought within twelve months of the date of the offense, and the fact 
of infringement of a registered copyright entails the statutory penalties 
and gives the statutory right to damages as well. In an action for 
infringing a title regarded as a trade-mark, these conditions do not 
exist; but the material question to be determined is, injury, actual or 
probable, or fraud, proof of which may often present considerable 
difliculty.— Law Journal (London). 
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ComBINATIONS IN ResTRANT OF INTERSTATE CommeRCE: SHERMAN 
Anti-Trust Act — TriumpH OF THE SuGAR TRUST OVER THE PEOPLE OF 
tHe Unitep Sratres.—The action which was brought by the United 
States in the Circuit Court of the United States for the Eastern District 
of Pennsylvania, to dissolve what is known as the ‘‘ sugar trust,” 
which was unsuccessful in that court,! and again in the Circuit Court. 
of Appeals for the Third Circuit,? was finally decided in the Supreme 
Court of the United States on the 21st of January, by the affirmance 
of the decision of the Circuit Court of Appeals and of the Circuit 
Court, dismissing the suit. Briefly stated the decision of the court is 
that the act of Congress of July 2, 1890,° entitled ‘‘ An act to protect 
trade and commerce against unlawful restraints and monopolies,”’ 
and known as ‘‘ The Sherman Anti-Trust Act,’’ which proceeds to 
denounce ‘‘every contract, combination in the form of trust or other- 
wise, or conspiracy in restraint of trade or commerce among the several 
States or with foreign nations,’’ and to prescribe punishments and 
remedies for the same,—has no application to such a combination or 
monopoly as the Sugar Trust, because that combination or monopoly is 
engaged primarily in manufacturing and only secondarily in selling. In 
other words, the court hold that the combination is primarily a combi- 
nation to control the manufacturing of sugar and only secondarily a 
combination to control the selling of it; that manufacturing is not inter- 
state commerce, although the output of it may become the subject of 
interstate commerce; and therefore that a combination to control the 
manufacturing of a particular article cannot be a combination in 
restraint of interstate commerce such as is within the power of Congress 
to regulate, but is merely a matter of domestic concern, subject to the 
police power of the States. Mr. Justice Harlan alone dissents. The 
opinion of the court, which is written by Mr. Chief Justice Fuller, is 
weak, specious, and obviously unsound. The dissenting opinion is 
strong, clear, vigorous, and entitled to the greatest respect. 

Antedating the facts of this case, it may be stated as a part of the 
industrial history of the county, that certain corporations created under 


1 United States v. E.C. Knight Co. 60 Fed. Rep. 954. 
el al., 60 Fed. Rep. 306. 3 26 U. S. Stat. 209, Ch. 647. 
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the laws of New York, engaged in refining sugar in that State, formed 
themselves into a combination called a trust, in consequence of whicha 
proceeding was instituted against the principal one of them by the 
Attorney-General of New York, which resulted in its being dissolved 
as acorporation. Immediately thereafter the corporations thus engaged, 
snapped their fingers in the face of the courts of New York, by re- 
organizing as a single great corporation under the laws of New Jersey; 
so that, although composed of citizens of New York doing business in 
New York, they became a foreign corporation within the State of New 
York, under the decisions of that State which allow their own citizens 
to organize themselves into corporations under the laws of other States 
for the purpose of carrying on business in their own State, and which 
concede to them in so doing, the privileges of a foreign corporation. In 
other words, the New York corporation when dissolved by the judicial 
proceedings above stated, re-appeared in New York in the form of what 
is called a tramp corporation, organized under the laws of New Jersey, 
under the name of the American Sugar Refining Company. This cor- 
poration found itself in competition with several Philadelphia corpora- 
tions engaged in the same business. In order to suppress this 
competition and monopolize the entire business of sugar refining and 
selling in the United States, and control the prices of refined sugar 
throughout the United States, it entered into a scheme with the stock- 
holders of these Philadelphia corporations, by which it purchased their 
shares of stock and issued its own shares of stock in payment thereof,— 
thus becoming in each case, the sole stockholder of each of the Phila- 
delphia companies. The object of the present action, which was called 
a bill in equity, but which would seem to resemble more nearly an infor- 
mation in equity, as it is called in the English chancery practice, was 
to dissolve this combination, as a combination in restraint of interstate 
commerce, and to cancel the illegal contracts by which it had been 
brought about, under the fourth section of the act of 1890, which vests 
the several circuit courts of the United States with jurisdiction to pre- 
vent and restrain violations of this act. A clearer understanding of 
the facts will be had by quoting the following extract from the opinion 
of Mr. District, Judge Butler in the circuit court, which is adopted 
by the Supreme Court in its statement of the case. The italics are 
ours :— 

The material facts proved are that the American Sugar Refining Co., one 
of the defendants, is incorporated under the laws of New Jersey, and has author- 
ity to purchase, refine and sell sugar; that the Franklin Sugar Refinery, the E. 
C. Knight Co., the Spreckels Sugar Refinery, and the Delaware Sugar House, 
were incorporated under the laws of Pennsylvania, and authorized to purchase, 
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refine and sell sugar; that the four latter Pennsylvania companies were located 
in Philadelphia, and, prior to March, 1892, produced about thirty-three per cent 
of the total amount of sugar refined in the United States, and were in active 
competition with the American Sugar Refining Co., and with each other selling 
their product wherever demand was found for it throughout the United States; 
that prior to March, 1892, the American Sugar Refining Co. had obtained con- 
trol of all refineries in the United States, excepting the four located in Phila- 
delphia, and that of the Revere Co. in Boston, the latter producing about two 
per cent of the amount refined in this country; that in March, 1892, the Amer- 
ican Sugar Refining Co. entered into contracts (on different dates) with the 
stockholders of each of the Philadelphia corporations named, whereby it pur- 
chased their stock, paying therefor by transfers of stock in its company; that 
the American Sugar Refining Co. thus obtained possession of the Philadelphia 
refineries and their business; that each of the purchases was made subject to 
the American Sugar Refining Co. obtaining authority to increase its stock 
$25,000,000; that this assent was subsequently obtained and the increase made; 
that there was no understanding or concert of action between the stockholders 
of the several Philadelphia companies respecting the sales, but thatthose of each 
company acted independently of those of the others, and in ignorance of what 
was being done by such others; that the stockholders of each company acted in 
concert with each other, understanding and intending that all the stock and 
property of the company should be sold; that the contract of sale in each 
instance left the sellers free to establish other refineries and continue the busi- 
ness if they should see fit to do so, and contained no provision respecting trade 
or commerce in sugar, and that no arrangement or provision on this subject 
has been made since; that since the purchase the Delaware Sugar House 
Refinery has been operated in conjunction with the Spreckels Refinery, and 
the E. C. Knight Refinery in connection with the Franklin, this combination 
being made apparently for reasons of economy in conducting the business; 
that the amount of sugar refined in Philadelphia has been increased since the 
purchases; that the price has been slightly advanced since that event, but is 
still lower than it had been for some years before, and up to within a few 
months of the sales; that about ten per cent of the sugar refined and sold in 
the United States is refined in other refineries than those controlled by the 
American Sugar Refining Co.; that some additional sugar is produced in 
Louisiana and some is brought from Europe, but the amount is not large in 
either instance. 

The object in purchasing the Philadelphia refineries was to obtain a greater 
influence or more perfect control over the business of refining and selling 
sugar in this country. 


The court, in its opinion, does not consider it necessary to discuss 
the question whether the combination thus described is a monopoly in 
restraint of trade or in the manufacture of one of the necessary articles 
of life, but says that ‘‘ the fundamental question is whether, conceding 
that the existence of a monopoly in manufacture is established by the 
evidence, that monopoly can be directly suppressed, under the act of 
Congress, in the mode attempted by this bill.’’ The court then, after 
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briefly restating its own settled doctrine in regard to the interstate com- 
merce clause of the constitution, proceeds to say : — 


The argument is that the power to control the manufacture of refined sugar 
isa monopoly over a necessary of life, to the enjoyment of which by a large 
part of the population of the United States interstate commerce is indispensa- 
ble, and that, therefore, the general government in the exercise of the power 
to regulate commerce may repress such monopoly directly and set aside the 
instruments which have created it. But this argument cannot be confined to 
necessaries of life merely, and must include all articles of general consump- 
tion. Doubtless the power to control the manufacture of a given thing 
involves in a certain sense the control of its disposition, but this is a secondary 
and not the primary sense; and although the exercise of that power may result 
in bringing the operation of commerce into play, it does not control it, and 
affects it only incidentally and indirectly. Commerce succeeds to manufacture, 
and is not a part of it. The power to regulate commerce is the power to pre- 
scribe the rule by which commerce shall be governed, and is a power independ- 
ent of the power to suppress monopoly. But it may operate in repression of 
monopoly whenever that comes within the rules by which commerce is governed 
or whenever the transaction is itself a monopoly of commerce. It is vital that 
the independence of the commercial power and of the police power, and the 
delimitation between them, however sometimes perplexing, should always be 
recognized and observed, for while the one furnishes the strongest bond of 
union, the other is essential to the preservation of the autonomy of the States 
as required by our dual form of government; and acknowledged evils, however 
pressing and emergent they may appear to be, had better be borne, than the 
risk be run, in the effort to suppress them, of more serious consequences by 
resort to expedients of even doubtful constitutionality. It will be perceived 
how far-reaching the proposition is that the power of dealing with a monopoly 
directly may be exercised by the general government whenever interstate or 
international commerce may be ultimately affected. The regulation of com- 
merce applies to the subjects of commerce and not to matters of internal police. 
Contracts to buy, sell, or exchange goods to be transported among the several 
States, the transportation and its instrumentalities, and articles bought, sold, 
or exchanged for the purposes of such transit among the States, or put in the 
way of transit, may be regulated, but this is because they form part of inter- 
state trade orcommerce. The fact that an article is manufactured for export 
to another State does not of itself make it an article of interstate commerce, 
and the intent of the manufacturer does not determine the time when the article 
or product passes from the control of the State and belongs to commerce. 


The court then cites two of its previous decisions! as tending to 
show that the manufacture or preparation of goods for interstate or 


1 Coe v. Erroll, 116 U. 8. 577; Kidd there awaiting transportation to the 
v. Pearson, 128 U. S. 1, 20,24. Inthe State of Maine, were still taxable by 
first of these cases it was held that the State of New Hampshire. In the 
certain logs cut in the State of New second case it was held that a State 
Hampshire, hauled to a river, and statute prohibiting the manufacture of 
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foreign shipment, is not interstate commerce until the transit is actually 
entered upon. 
The opinion of the court concludes with the following observation :— 


Contracts, combinations or conspiracies to control domestic enterprise in 
manufacture, agriculture, mining, production in all its forms, or to raise or 
lower prices or wages, might unquestionably tend to restrain external as well 
as domestic trade, but the restraint would be an indirect result, however 
inevitable and whatever its extent, and such result would not necessarily 
determine the object of the contract, combination or conspiracy. Again, all 
the authorities agree that in order to vitiate a contract or combination it is not 


- essential that its result should be a complete monopoly; it is sufficient if it 


really tends to that end and to deprive the public of the advantages which flow 
from free competition. Slight reflection will show that if the national power 
extends to all contracts and combinations in manufacture, agriculture, mining, 
and other productive industries, whose ultimate result may affect external 
commerce, comparatively little of business operations and affairs would be left 
for State control. It was in the light of well-settled principles that the act of 
July 2, 1890, was framed. Congress did not attempt thereby to assert the power 
to deal with monopoly directly as such; or to limit and restrict the rights of 
corporations created by the States or the citizens of the Statesin the acquisition 
control, or disposition of property; or to regulate or prescribe the price or 
prices at which such property or the products thereof should be sold; or to 
make criminal the acts of persons in the acquisition and control of property 
which the States of their residence or creation sanctioned or permitted. Aside 
from the provisions applicable where Congress might exercise municipal power, 
what the law struck at was combinations, contracts, and conspiracies to monop- 
olize trade and commerce among the several States or with foreign nations; but 
the contracts and acts of the defendants related exclusively to the acquisition 
of the Philadelphia refineries and the business of sugar refining in Pennsylvania, 
and bore no direct relation to commerce between the States or with foreign 
nations. The object was manifestly private gain in the manufacture of the 
commodity, but not through the control of interstate or foreign commerce. It 
is true that the bill alleged that the products of these refineries were sold and 
distributed among the several States, and that all the companies were engaged 
in trade or in commerce with the several States and with foreign nations; but 
this was no more than to say that trade and commerce served manufacture to 
fulfill its function. Sugar was refined for sale, and sales were probably made 
at Philadelphia for consumption, and undoubtedly for resale by the first pur- 
chasers throughout Pennsylvania and otber States, and refined sugar was also 
forwarded by the companies to other States for sale. Nevertheless, it does not 
follow that an attempt to monopolize, or the actual monopoly of, the manufac- 
ture was an attempt, whether executory or consummated, to monopolize com- 
merceeven though, in order to dispose of the product, the instrumentality of 
commerce was necessarily invoked. There was nothing in the proofs to indicate 
any intention to put a restraint upon trade or commerce, and the fact, as we 


intoxicating liquors was not invalid ufactured for the purpose of being ex- 
even in its application to liquors man- ported into other States. 
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have seen, that trade or commerce might be indirectly affected was not enough 
to entitle complainants to a decree. The subject-matter of the sale was shares 
of manufacturing stock, and the relief sought was the surrender of property 
which had already passed and the suppression of the alleged monopoly in man- 
ufacture by the restoration of the status quo before the transfers, yet the act of 
Congress only authorized the Circuit Courts to proceed by way of preventing 
and restraining violations of the act in respect of contracts, combinations or 
conspiracies in restraint of interstate or international trade or commerce. 


The court did not, as some newspapers have stated, declare the 
Sherman Act unconstitutional, but it held that it had no application to 
such a case. The intimations of the opinion are, however, plain enough 


to the effect that if the statute had been so drawn as to be applicable to 


such a case, it would have transcended the powers of Congress. 

Mr. Justice Harlan, in his dissenting opinion, first draws attention to 
the fact that that American Sugar Refining Company which, by the 
process already named, swallowed up the Pennsylvania companies, was 
engaged in buying, manufacturing, refining and selling sugar in dif- 
Jerent.parts of the country, and that the object of the purchase was to 
obtain a greater influence or more perfect control over the business of 
refining and selling sugar in this country. He justly observes, after 
alluding to the gigantic character of the combination and its nature as 
tending to monopoly :— 


If this combination, so far as its operations necessarily or directly affect 
interstate commerce, cannot be restrained or suppressed under some power 
granted to Congress, it will be cause for regret that the patriotic statesmen who 
framed the constitution did not foresee the necessity of investing the national 
government with power to deal with gigantic monopolies holding in their grasp, 
and injuriously controlling in their own interest the entire trade among the 
States in food products that are essential to the comfort of every household in 
the land. 


He agrees with the majority of the court that it is vital, in our system 
of government, to recognize and give effect both to the commercial 
power of the nation, and the police power of the States, to the end that 
the Union may be strengthened and the autonomy of the States be pre- 
served. He regards the preservation of the just authority of the States — 
as an object of deep concern to every lover of his country. ‘‘ No 
greater calamity,’’ he adds, *‘ could befall our free institutions than the 
destruction of that authority, by whatever means such a result might be 
accomplished. But, continues he:— 


It is equally true that the preservation of the just authority of the general 
government is essential as well to the safety of the States as to the attainment 
of the important ends for which that government was ordained by the people 


id 
J 
‘ 
‘ 
2 
| 
4 


NOTES OF RECENT DECISIONS. 299 


of the United States; and the destruction of that authority would be fatal to the 
peace and well-being of the American people. The constitution which enumer- 
ates the powers committed to the nation for objects of interest to the people of 
all the States should not, therefore, be subjected to an interpretation so rigid, 
technical, and narrow, that those objects cannot be accomplished. 


He quotes Chief Justice Marshall,! to the general effect that the con- 
stitution ought not to receive a narrow construction, such as would 
cripple the general government, nor, on the other hand, an enlarged 
construction which would extend the meaning of the words beyond their 
natural and obvious import. He then proceeds to examine and restate 
the doctrine of the court with reference to the inquiry what is meant by 
commerce in the interstate commerce clause of the constitution. Then, 
after quoting the provisions of the so-called Anti-Trust Act, he pro- 
ceeds, by an extensive examination of the judicial authorities, to show 
that the combination, to dissolve which the action was brought, was a 
combination in general restraint of trade, and hence illegal, under the 
principles of the common law; from which he drew the conclusion that 
it was such a combination as the statute, drawn in the most general 
language, was intended to suppress, provided it affected interstate 
commerce. This brought him to the vital question in the case, to the 
real point of the divergence between the majority of the court and 


himself. To show the manner in which he controverted the position 
taken in the opinion of the court, we quote some of his most striking 


passages 


‘‘ Any combination, therefore, that disturbs or unreasonably obstructs free- 
dom in buying and selling articles manufactured to be sold to persons in other 
States or to be carried to other States — a freedom that cannot exist if the right 
to buy and sell is fettered by unlawful restraints that crush out competition — 
affects, not incidentally, but directly the people of all the States; and the 
remedy for such an evil is found only in the exercise of powers confided toa 
government which, this court has said, was the government of all, exercising 
powers delegated by all, representing all, acting forall.’ * * * The power 
of Congress covers and protects the absolute freedom of such intercourse and 
trade among the States as may or must succeed manufacture and precede trans- 
portation from the place of purchase. This would secm to be conceded; for, 
the court in the present case expressly declare that ‘‘ contracts to buy, sell, or 
exchange goods /o be transported among the several States, the transportation 
and its instrumentalities, and articles bought, sold, or exchanged for the pur- 
pose of such transit among the States, or put in the way of transit, may be regu- 
lated, but this is because they form part of interstate trade or commerce.”? Here is 
a direct admission — one which the settled doctrines of this court justify — that 
contracts to buy and the purchasing of goods to be transported from one State to 


1 Gibbons v. Ogden, 9 Wheat. 2 Citing McCollough v. Maryland, 9 
(U. S.) 1, 187, 188. Wheat. (U. S.) 405. 
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another, and transportation, with its instrumentalities, are all parts of interstate 
trade orcommerce. Each part of such trade is then under the protection of Con- 
gress. And yet, by the opinion and judgment in this case, if I do not misappre- 
hend them, Congress is without power to protect the commercial intercourge 
that such purchasing necessarily involves against the restraints and burdens 
arising from the existence of combinations that meet purchasers, from whatever 
State they come, with the threat — for it isnothing more nor less than a threat — 
that they shall not purchase what they desire to purchase, except at the prices 
Jized by such combinations. A citizen of Missouri has the right to go in person, 
or send orders, to Pennsylvania and New Jersey for the purpose of purchasing 
refinedsugar. But of what value is that right if he is confronted in those States 
by a vast combination which absolutely controls the price of that article by rea- 
son of its having acquired all the sugar refineries in the United States in order 
that they may fix prices in their own interest exclusively? 

In my judgment, the citizens of the several States composing the Union, are 
entitled, of right, to buy goods in the State where they are manufactured, or in | 
any other State, without being confronted by an illegal combination whose busi- 
ness extends throughout the whole country, which by the law everywhere is an 
enemy to the public interests, and which prevents such buying, except at prices 
arbitrarily fixed by it. I insist that the free course of trade among the States 
cannot co-exist with such combinations. When I speak of trade I mean the 
buying and selling of articles of every kind that are recognized articles of inter- © 
state commerce. Whatever improperly obstructs the free course of interstate 
intercourse and trade, as involved in the buying and selling of articles to be car- 
ried from one State to another, may be reached by Congress, under its authority 
to regulate commerce among the States. The exercise of that authority soas to 
make trade among the States, in all recognized articles of commerce, absolutely 
free from unreasonable or illegal restrictions imposed by combinations, is justi- 
fied by an express grant of power to Congress and would redound to the welfare 
of the whole country. Iam unable to perceive that any such result would im- 
peril the autonomy of the States, especially as that result cannot be attained 
through the action of any one State. , 

Undue restrictions or burdens upon the purchasing of goods, in the market 
for sale, to be transported to other States, cannot be imposed even by a State _ 
without violating the freedom of commercial intercourse guaranteed by the 
constitution. But if a State within whose limits the business of refining sugar 
is exclusively carried on may not constitutionally impose burdens upon pur- 
chases of sugar to be transported to other States, how comes it that combinations 
of corporations or individuals, within the same State, may not be prevented by 
the national government from putting unlawful restraints upon the purchasing 
of that article to be carried from the State in which such purehases are made? If the 
national power is competent to repress State action in restraint of interstate 
trade as it may be involved in purchases of refined sugar to be transported from 
one State to another State, surely it ought to be deemed sufficient to prevent 
unlawful restraints attempted to be imposed by combinations of corporations 
or individuals upon fhose identical purchases; otherwise, illegal combinations 
of corporations or individuals may — so far as national power and interstate 
commerce are concerned — do, with impunity, what no State cando. * * * 
Congress, in the exercise of its discretion as to choice of means conducive to 
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an end to which it was competent, determined to reach that end through civil 
proceedings instituted to prevent or restrain these obnoxious combinations in 
their attempts to burden Interstate commerce by obstructions that interfere in 
advance of transportation with the free course of trade between the people of 
the States. In other words, Congress sought to prevent the coming into exist- 
ence of combinations, the purpose or tendency of which was to impose unlawful 
restraints upon interstate commerce. 

The question here relates to restraints upon the freedom of interstate trade 
and commerce imposed by illegal combinations. After the fullest consideration 
I have been able to bestow upon this important question, I find it impossible to 
refuse my assent to this proposition: Whatever a State may do to protect its 
completely interior trafiic or trade against unlawful restraints, the general gov- 
ernment is empowered to do for the protection of the people of all the States — 
for this purpose one people — against unlawful restraints imposed upon inter- 
state traflic or trade in articles that are to enter into commerce among the 
several States. If, as already shown, a State may prevent or suppress a combi- 
nation, the effect of which is to subject its domestic trade to the restraints 
necessarily arising from their obtaining the absolute control of the sale of a 
particular article in general use by the community, there ought to be no hesita- 
tion in allowing to Congress the right to suppress a similar combination that 
imposes a like unlawful restraint upon interstate trade and traffic in that 
article. While the States retain, because they have never surrendered, fu!! 
control of their completely internal traffic, it was not intended by the framers 
of the constitation that any part of interstate commerce should be excluded 
from the control of Congress. Each State can reach and suppress combina- 
tions so far as they unlawfully restrain its interior trade, while the national 
government may reach and suppress them so far as they unlawfully restrain 
trade among the States. 

While the opinion of the court in this case does not declare the act of 1890 
to be unconstitutional, it defeats the main object for which it was passed. For, 
it is, in effect, held that the statute would be unconstitutional if interpreted as 
embracing such unlawful restraints upon the purchasing of goods in one State 
to be carried to another State as necessarily arise from the existence of combi- 
nations formed for the purpose and with the effect, not only of monopolizing 
the ownership of all such goods in every part of the country, but of.con- 
trolling the prices for them in all the States. This view of the scope of the 
act leaves the public, so far as national power is concerned, entirely at the 
mercy of combinations which arbitrarily control the prices of articles pur- 
chased to be transported from one State to another State. I cannot assent to 
that view. In my judgment, the general government is not placed by the con- 
stitution in such a condition of helplessness that it must fold its arms and 
remain inactive while capital combines, under the name of a corporation, to 
destroy competition, not in one State only, but throughout the entire country. 
in the buying and selling of articles — especially the necessaries of life — that 
go into commerce among the States. The doctrine of the autonomy of the 
States cannot properly be invoked to justify a denial of power in the nationa! 
government to meet such an emergency, involving as it does that freedom of 
commercial intercourse among the States which the constitution sought to. at- 
tain. * * * A decree recognizing the freedom of commercial intercourse as 
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embracing the right to buy goods to be transported from one State to another, 
without buyers being burdened by unlawful restraints imposed by combina. 
tions of corporations or individuals, so far from disturbing or endangering, 
would tend to preserve the autonomy of the States, and protect the people of 
all the States against dangers so portentous as to excite apprehension for the 
safety of our liberties. If this be not a sound interpretation of the constitu- 
tion, it is easy to perceive that interstate traffic, so far as it involves the price 
to be paid for articles necessary to the comfort and well being of the people 
in all the States, may pass under the absolute control of overshadowing com. 
binations having financial resources without limit and an audacity in the accom- 
plishment of their objects that recognizes none of the restraints of moral 
obligations controlling the action of individuals; combinations governed en- 
tirely by the law of greed and selfishness — so powerful that no single State is 
able to overthrow them and give the required protection to the whole country, 
and so all-pervading that they threaten the integrity of our institutions. 

We have before us the case of a combination which absolutely controls, or, 
may at its discretion, control the price of all reflned sugar in this country, 
Suppose another combination, organized for private gain and to control prices, 
should obtain possession of all the large flour mills in the United States; an- 
other, of all the grain elevators; another, of all the oil territory; another, of 
all the salt-producing regions; another, of all the cotton mills; and another 
of all the great establishments for slaughtering animals, and the preparation 
of meats. What power is competent to protect the people of the United States 
against such dangers except a national power — one that is capable of exerting 
its sovereign authority throughout every part of the territory and over all the 
people of the nation? 

To the general government has been committed the control of commercial 
intercourse among the States, to the end that it may be free at all times from 
any restraints except such as Congress may impose or permit for the benefit of 
the whole country. The common government of all the people is the only one 
that can adequately deal with a matter which directly and injuriously affects the 
entire commerce of the country, which concerns equally all the people of the 
Union, and which, it must be confessed, cannot be adequately controlled by 
any one State. Its authority should not be so weakened by construction that 
it cannot reach and eradicate evils that, beyond all question, tend to defeat an 
object which that government is entitled, by the constitution, to accomplish. 
*< Powerful and ingenious minds,”’ this court has said, ‘* taking, as postu- 
lates, that the powers expressly granted to the government of the Union, are 
to be contracted by construction into the narrowest possible compass, and that 
the original powers of the States are retained if any possible construction will 
retain them, may, by a course of well digested, but refined and metaphysical 
reasoning, founded on these premises, explain away the constitution of our 
country, and leave it a magnificent structure, indeed, to look at, but totally 
unfit for use. They may so entangle and perplex the understanding as to 
obscure principles which were before thought quite plain, and induce doubts 
where, if the mind were to pursue its own course, none would be perceived.” 


If John Marshall could have lived to read this opinion of his great 
namesake, he would have been as proud of him as the American people 
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are of John Marshall, and as they will be of John Marshall Harlan. If 
he could have lived to see the spectacle of a gigantic commercial trust, 
organized to engross and monopolize one of the prime necessaries of 
life, throughout the length and breadth of our great country, and abso- 
jutely to control all trade therein and regulate everywhere the prices to 
be paid therefor; if he could have seen it eluding the efforts of the 
States to suppress it, and corrupting Congress, as it did last year, so 
as to prevent the doors of foreign competition being thrown open against 
it, — there cannot be the least doubt in the mind of any student of his 
opinions that he would have been in the dissenting column, although 
alone, as is his distinguished namesake in the present case. Whether 
he could have said any better what Mr. Justice Harlan has now said, 
may well be doubted, although he may have said it differently. It is 
not unlikely that he would have taken up the proposition of the majority 
that the combination as shown by the evidence, was primarily a com- 
bination to regulate manufactures, and not a combination »egulate 
commerce, and subjected it to the most searching analysis, aud torn it 
into shreds and tatters, as it deserves to be torn. The court has 
evidently mistaken for the end, object and substance of the conspiracy 
the mere means which it adopted to effect that end. The object was 
not to regulate and control the mere business of manufucturing sugar ; 
no such a combination was necessary to that end. The object was to 
regulate the selling of it, by controlling the output, by engrossing the 
whole quantity to be sold, thereby regulating the business — not of 
manufacturing it in New York or Philadelphia, but of selling it in every 
State of the Union. The different refineries were not competing with 
each other in the business of manufacturing ; they were competing in 
the business of selling. The ultimate and primary object was selling ; 
there was no manufacturing except for the purpose of selling. The 
whole end and object of the combination was to reduce and destroy 
this competition in the business,of selling. They were engaged in sell- 
ing nearly all their product in other States of the Union than the State 
in which the American Sugar Refining Company was incorporated. 
Indeed, it is not probably that the State of New Jersey consumes three 
per cent of all the sugar refined by this combination. The other ninety- 
seven per cent is consumed in other States of the Union. The selling 
of that ninety-seven per cent in other States of the Union is interstate 
commerce. A combination to fix, by an arbitrary standard and not by 
the law of supply and demand, the prices at which that ninety-seven 
per cent shall be sold, is obviously a combination in restraint of inter- 
state commerce. The essential purpose of the combination related to 
the business of selling, and to the prices which should be obtained in 
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selling the manufactured commodity. The fact that manufacturing le@ 
up to the essential business of selling, was a mere incident, and not the 
principal thing. 

In this regard the case is somewhat analogous to the present inter- 
pretation of that clause of the Statute of Frauds relating to saleg of 
goods, wares and merchandise. For nearly 200 years it had been the 
interpretation that where an oral order is given for the manufacture and 
delivery of goods, the case was not within the statute, since the contraet 
was not for a sale, but was a contract for the performance of work and 
labor. But in 1861 the court of Queen’s Bench, having regard to the 
real object of the statute, finally held that it made no difference that 
work and labor were to precede the delivery of the goods. Butif, after 
the work and labor had been performed, or if, after the goods had been 
wholly created by work and labor, and although their value may have 
consisted almost entirely in the work and labor expended in creating 
them,— they were nevertheless delivered to the person giving the 
order, for a price agreed upon, that was a sale, and the case was within 
the statute, and the contract was enforcible unless in writing.’ §80o, 
here the essential purpose of the combination was to suppress compe- 
tition in selling sugar throughout the United States and to engross every 
market within the United States in respect of that commodity; and the 
mere fact that the companies entering into the combination were 
engaged in manufacturing that which was to be the subject of the sales 
could make no difference with the object of the conspiracy. 

The opinion of the majority of the court proceeds upon the idea 
that, to apply the Anti-Trust Statute to the case under consideration 
would, in some manner or other, trench upon the rights reserved to the 
States by the Federal constitution. When it is remembered that the 
judge who writes the opinion in the present case wrote its opinion in the 
Original Package case, and also in the Nebraska Gubernatorial Contest 
case, we must conclude that he has experienced a striking change of 
heart in regard to the reserved rights of the States. The former decision 
denied to the States the power, even in the silence of Congress, to ex- 
clude intoxicating liquors from their limits in the original packages in 
which such goods were put up for shipment; and when Congress did 
speak, it granted the power. The latter assumed jurisdiction of the 
question who should be governor of the State of Nebraska, and, with 
no other question before it, reversed the Supreme Court of that State, 
and rendered a decision which had the effect of seating one of the con- 
testants. As the right to the governorship of one of the States of the 
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Union can no more be a Federal right than it can be a British right, the 
subject of the action was one which, from its very nature, eluded Federal 
jurisdiction, and yet Mr. Justice Field alone was able to see that fact. 
Now the question has been deflected so far the other way as to hold that 
to enforce an act of Congress designed to prevent a corporation, domi- 
ciled in one State, from engrossing the market in respect of a particular 
commodity in every other State of the Union, would be to trespass, in 
some way or other upon the reserved rights of the States. What 
reserved right? And of what State? Would it infringe the police 
power of the State of New Jersey, under whose laws this tramp corpora- 
tion, called the American Sugar Refining Company, is organized? Does, 
then, the police power of New Jersey extend to maintaining within its 
limits an organization which has, in pursuance of the object of its crea- 
tion, suppressed competition in one of the necessaries of life in every 


’ State of the Union, and which dictates, in every such State, the price at 


which such article shall be sold? Has one State of the Union any such 
rights in respect of the other States? Is the police power of New Jer- 
sey, or of Pennsylvania, or of both, so overshadowing and important © 
that those States have the right to say that the general government shall 
not dissolve a monopoly of this kind, seated within their limits and 
affecting injuriously the markets and the commerce, not only of their 
own States, but of every other State? These questions suggest the 
curious ideas, or rather want of ideas, on which the majority opinion 
proceeds. 

But the appalling fact left by this decision is that if it is to stand, the 
people of the United States are absolutely remediless against great 
combinations like the one in question, unless the particular State in 


- which such combinations are organized as corporations chooses to act 


in defending itself and the other States of the Union against them. 
The fact that this very combination has been able so far to corrupt the 
Senate of the United States as to prevent any national legislation 
against it, points to the conclusion that it would be easy for it to cor- 
rupt or overawe the authorities of a particular State. The people of 
the United States are in effect told that, although it affects the whole 
United States injuriously, they have no remedy against it through Fed- 
eral action, and they are left to look for some remedy through State 
action. What remedy? Must Missouri, Texas, California, and all the 
other States outside of New Jersey, in order to shake off this octopus, 
present an humble petition to the State of New Jersey to take the 
necessary action in their behalf? Is this the kind of a Union that our 
fathers made for us? Is this the constitution under which we are 


living? Has one State the right to regulate and perpetuate a public 
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nuisance destructive of the commerce of the other States? And have 
they no remedy except the right of petition to the State creating and 
maintaining the nuisance? Is their nothing in the ‘‘ general welfare 
clause ’’ of the constitution that points to a different conclusion? Hag 
Congress indeed the power to lay taxes to ‘‘ provide for the general 
welfare of the United States,’’ and yet no power to provide for the 
general welfare of the United States? And does not the suppression of 
a nuisance injurious to the people of the whole Union, which from its 
very nature cannot be suppressed by State action, provide for the gen- 
eral welfare? The people of the United States are thus powerless to 
deal with any sort of combination in restraint of trade that begins in 
manufacturing, in mining, in agriculture, or otherwise in producing the 
article which is the subject of that combination. 

The Sherman ‘ Anti-Trust Law’’ has at last been vetoed by the 
third House of Congress and sponged out of existence, except for 
the purpose of enabling the Federal courts to enjoin railway strikes, as 
effectually as though it had never been enacted. This has been done 
by the only non-elective branch of our government. It is in fact, the — 
work of nine lawyers. The decision is the most deplorable one that 
has been rendered in favor of incorporated power and greed, and against 
popular right, since the Dartmouth College case. What are the Amer- 


ican people going to do about it? That is the question! 


Necuicence: Insury To on Rattway Track — WHERE 
GATION OF THE Rattway Company To Use Care Commences.— The decis- 
ion of the Supreme Court of Georgia in the case of Atlantic &c. R. Co. 
vy. Gravittt,1 may be correct on the whole; but the following proposi- 
tion, which is found in the fifth paragraph of the official syllabus, is not 
good law, it seems to the writer: ‘‘ The duty to observe all ordinary and 
reasonable care and diligence toward such person [in this case a child 
on the track] arises when his presence becomes known to the engineer, 
and not before.’? The engineer is driving -an instrument of constant 
danger to any one who, by misconduct, accident, or misfortune, may 
happen to be on the track ahead of it. There are, therefore, no cir- 
cumstances, which, in the eye of reason and justice, will absolve him 
from the duty of keeping a constant lookout to the end that such per- 
sons may not be run over by his Juggernaut. The doctrine of the 
Georgia court ought to be qualified with the proviso that the engineer is 
looking forward and attending to his duties. If the doctrine, as the 
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Georgia court lays it down, be the law, then an engineer can start his 
engine in motion and turn and look the other way until it runs over a 
child that may happen to be on the track, and if, by reason of his 
looking the other way, he did not see the child in time, by the exercise 
thereafter of reasonable care, to avert the injury, the company will not 
be liable. 


Conresstons ToRrovucH Promises or Benerits.— The Law 
Journal (London) contains the following: ‘‘In the American case 
of The State v. Harrison it appeared that the defendant, an ignorant 
and superstitious woman, was convicted of the murder of her 
husband. The court admitted in evidence a confession obtained from 
her under the following circumstances. A detective disguised himself 
and, pretending to possess magical powers, so worked on her super- 
stition that she believed him. He told her, ‘If you will tell me all 
about it, I can give you something so you can’t be caught.’ Where- 
upon she confessed that she was the one who had committed the murder. 
The court above held this evidence admissible, on the ground that the 
promise was not one that would be likely to induce the defendant to tell 
an untruth. If she were really guilty, it would be a strong inducement 
to her to tell the truth; but if she were not, there would be no incentive 
to tell a lie and say she was guilty. Commenting on this, the Harvard 
Law Review says: ‘ One may fairly argue that the inducement held out 
might very well have led the woman to lie, in order to obtain the charm 
or talisman. She might think it of great value to her, even though she 
was innocent, but granting the court’s position, that the favor promised 
was one that would induce none but a guilty person to confess, have 
we here the true test of admissibility? Are confessions obtained by 
promises of favor to be excluded for the sole reason that they lack 
credibility? There are numerous dicta to that effect. So Mr. Justice 
Keating, in Regina v. Reason,? Mr. Justice Littledale, in Rex v. Court,? 
and Mr. Justice Coleridge, in Rex v. Thomas. But in none of these 
cases, or others hitherto decided, has it been necessary to go so far as 
to hold that the sole ground of exclusion. May it not be that the true 
ground is an aversion on the part of English-speaking peoples to the 
use in criminal cases of evidence obtained by such questionable means? 
May it not be from a spirit of fair play to the defendant? That would 
seem to be the reason why confessions obtained by threats are excluded. 


1 20S. E. Rep. (N.C.) 175. 37C. & P. 486. 
2 12 Cox, 228. 47C.& P. 345. 
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At all events, such a feeling has always had great influence on the minds 
of English and American judges. Whether it is wise to be so careful 
of the prisoner is another and larger question. Protests against such 
an excessive solicitude are not wanting to-day, and among them one 
may, perhaps, count this North Carolina case.’ ”’ 


ConstituTIONAL Law: Po.ice ReGuiations— Intoxicatine Liquors— 
Vauinity or THE Dispensary Law.’’— The Supreme 
Court of South Carolina, in the case of State v. Aiken, have overruled 
their former decision in McCollough v. Brown,” and now hold that the 
statute of that State known as the ‘‘ Dispensary Law ’’ is not unconsti- 
tutional. The decision which is now rendered, takes place after a 
change in the personnel of the court, another ‘‘ populist ’’ judge having 
been added to it. This throws into the dissenting column Chief Justice 
Mclver, who wrote the opinion of the majority in the former case. One 
of the grounds on which Chief Justice McIver places his dissent in the 
present case is that the decision violates the rule of stare decisis. In 
this position the learned Chief Justice, we submit, gives too much value 
to that rule. If the decision of the court had related to a rule of private 
property, and if, though delivered by a divided court, it had been gen- 
erally acquiesced in by the legal profession, then even judges who may 
have dissented from it, would feel bound to follow and apply itin future 
eases for the sake of certainty and uniformity in the law. But the 
question was a public question. The decision of the court, though long 
held under advisement, was delivered in a time of great popular excite- 
ment. The educated and influential classes were clamoring for the 
overthrow of the obnoxious statute. Lives had been sacrificed, blood 
had been shed, and much rioting had taken place. The State militia 
had even refused to obey the commands of the governor, and the State 
was threatened with a general anarchy. The question had passed into 
the category of political questions, in the very largest sense. Under 
such circumstances the decision of a bench of three judges, dividing 
with reference to the question upon party lines, could not rightly be 
regarded as settling the question in an authoritative manner so as to 
conclude it from being opened under the operation of the rule of stare 
decisis. This is especially so where the first settlement of the question 
was manifestly wrong. Upon this question, while not approving at all 
of the policy of the ‘‘ Dispensary Law,’’ we have never been able to 
come to any doubt. We gave our reasons for this view in a former 
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number, and will not repeat them here. It will be sufficient to say that 
a majority of the South Carolina judges, in the former decision, took 
the view that the primary object of the statute was to put the State into 
the business of liquor selling for a profit ; whereas it seemed perfectly plain 
that the primary object of the statute was to limit and curtail the business 
of liquor selling, always admitted to be an evil, and the placing of it under 
the control of the State officials was merely a means to thatend. The New 
York Law Journal, commenting on these two South Carolina decisions, 
while not agreeing with us in our conclusion that the former decision 
was untenable, points out that, in noted instances, dissenting opinions 
delivered in cases of first impression have ultimately become the doc- 
trine of the court. That journal points out that the dissenting opinion 
of Mr. Justice Field of the Supreme Court of California (now of the 
Supreme Court of the United States) in Ex parte Newman! where the 
opinion was written by his long-time antagonist, Chief Justice Terry, 
was finally adopted by the Supreme Court of California in Ex parte 
Andrews.? In the former of these cases a statute of California relat- 
ing to Sunday observances was held unconstitutional as forcing a relig- 
ious observance upon the community, and in the latter it was upheld as 
a reasonable police regulation, aside from its connection with religion. 
The latter decision seems obviously just, whatever view may be taken 
of the question as a religious question. The decision of the Supreme 
Court of the United States in Munn v. Illinois,3 and in the other 
‘“‘granger cases’’ decided at the same time, related to a great public 
question, and has never received the concurrence of the full court, but 
has been dissented from by some of the judges in those and in every 
other subsequent case involving the same question; and the decision 
recently rendered by the court in Brass v. North Dakota,‘ shows that 
_ the question is now literally tottering in the balance. In the case of 
Washington University .v. Rouse, in which the validity of a perpetual 
exemption from taxation was affirmed, the three dissenting judges, 
speaking through Mr. Justice Miller, declared that the question was 
one which, from its nature, ‘‘ can never be finally closed by the decis- 
ions of a court.’’ If this is so, it must be concluded that a single 
decision by a bench of three judges rendered by a divided court, two 
judges against one, the judges dividing according to party lines, the 
decision rendered in a case of extreme excitement,— does not present 
a fit case for the application of the doctrine of stare decisis. 


19 Cal. 502, * 153 U. S. 391. 
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InterstaTE ComMMERCE: PEDDLING wiTHOUT A License Goops Manv- 
FACTURED In ANoTHER State.— The decision of the Supreme Court of 
Missouri in State v. Parsons, is a new contribution to the constantly 
expanding volume of decisions upon the question to what extent one 
State may impose regulations, in the form of license taxes or otherwise, 
upon persons engaged in selling, within its limits, commodities imported 
from other States. The court now hold that it is competent for the 
State of Missouri to enforce a license tax against one engaged in vend- 
ing in Missouri single bottles of medicine, manufactured in another 
State and shipped into Missouri in packages containing several bottles 
in each package. The court make the question turn upon the solution 
of the inquiry whetber each single bottle is an ‘‘ original package,”’ or 
whether the original package consists of the box in which a collection 
of bottles are packed and shipped into the State; and they take the 
latter view with seeming propriety. In other words, they merely hold 
that when a vendor, within the State of Missouri, breaks up the origi- 
nal packages which contain the goods as shipped into the State, and 
commences to peddle them among the residents of the State, he must 
obtain a peddler’s license such as would be required if they were 
domestic goods. The decision seems to be correct and in accordance 
with Federal doctrine, and not at all in conflict with the leading case of 
Welton v. Missouri,’ in which the Supreme Court of the United States 
(reversing the Supreme Court of Missouri) held that it is not competent 
for a State to lay a tax upon a commercial traveler engaged in soliciting 
and in filling orders for goods manufactured in another State, which tax 


is not laid upon similar persons selling goods manufactured in the same 
State. 


Can THE Untrep States Be Suep For Inrrincine A Patent.— In the 
ease of Schillinger v. United States, recently decided by the Supreme 
Court of the United States, it appeared that the United States granted 
to the plaintiff Schillinger a patent, in the year 1870, for an alleged 
new and useful improvement in concrete pavements ; that the patent was 
surrendered and a new one issued in 1871, based on amended specifi- 
cations; that, while the patent thus granted was in force, the United 
States, acting through the Supervising Architect of its Capitol at 
Washington, constructed a pavement composed of the patented article 
in the Capitol grounds, without obtaining a license from the patentee 
or paying him a royalty therefor, which privilege the United States 
knowingly obtained and still knowingly enjoys, without making any 


1 27S. W. Rep. 1102. 291 U. S. 275. 


7 
q 


NOTES OF RECENT DECISIONS. 311 


compensation to the plaintiff. On this state of facts the question 
for decision was whether the patentee could maintain an action against 
the United States, in the Court of Claims, to recover damages for the 
wrongful use of his patented invention. The court held that he could 
not, in an opinion written by Mr. Justice Brewer, proceeding on the 
well-known ground that a sovereign cannot be sued for any cause of 
action without his own consent, and that Congress has not enacted any 
statute which confers upon the Court of Claims jurisdiction of action 
against the United States for mere torts, though inflicted by one of its 
officers upon a citizen, while the officer is engaged in the line of his 
official duties. Mr. Justice Harlan writes a dissenting opinion, and 
Mr. Justice Shiras agrees in his dissent. The dissenting opinion pro- 
ceeds upon the well-known rule of common law, that the person injured 
by such a tort can waive the tort and sue for the reasonable value of the 
property taken from him, as upon an implied contract; that conse- 
quently the action may be regarded as an action proceeding ex contractu, 
which would bring it within the statutory jurisdiction of the Court of 
Claims. The dissenting judges also place their dissent upon the 
ground that the act of March 3, 1887, gives the Court of Claims juris- 
diction to hear and determine ‘‘ all claims founded upon the constitution 
of the United States,’’ and they make it perfectly clear that this claim 
is founded upon the constitution of the United States; since what the 
United States has taken from the plaintiff is property, and since the 
constitution of the United States prohibits the taking of private prop- 
erty for public use without just compensation. 


Water Ricuts: Ricuts oF THE Upper as AGAINST THE LOWER 
Riparian Proprietor.— Many questions relating to the rights of ripar- 
ian proprietors arise in India, which are closely analogous to those 
which arise in the arid regions of the United States. As those ques- 
tions, when they arise in India, are generally decided according to the 
common law of England, the decisions of those courts may possess 
some value — at least some interest —for our own judges and lawyers. 
We note a decision of the High Court of Judicature at Madras, in the 
case of Reddi v. Reddi, where the syllabus is as follows :— 


An upper riparian proprietor in order to prevent damage to his lands by 
periodical floods and to keep the water to the proper channel raised the bund 
along the bank of the stream and fortified it with stone, and in consequence the 
lands of a lower riparian proprietor were inundated. It was found as a fact 


1 4 Madras Law Journal Reports, 244. 
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that previous to the raising of the bund, the stream did not flow in a definite 
channel through the upper proprietor’s lands, but merely spread itself over and 
inundated them. Held that if it was not reasonably practicable for the upper 
proprietor to defend his lands from inundation by other means which would 
have prevented damage to the lower proprietor, the upper proprietor would 
not be guilty of any actionable wrong, Shephard, J., doubting whether any 
wrong would be committed, even if such other means of preventing damage to 
his own lands were open to the upper proprietor. 


In another case decided in the same court,! it appeared that a natural 
stream in the Sivagunga Zemindari fed a number of tanks through supply 
channels one of which supplied the defendants’ villages and another, 
a village lower down the stream. The plaintiff, the lessees of the 
Zemindari sued for the removal of a dam put up by the defendants 
across the stream to divert their water into their supply channel dimin- 
ishing thereby the water available for the tank T. It was held, (1) 
that in the absence of an easement or customary right to the contrary, 
the defendants would not have the right to put up the dam so as to dimin- 
ish the supply available to the plaintiffs.2 (2) That such a right of the 
nature of an easement could be acquired by custom and the defendants 
in the case had so acquired it; (3) That such a custom cannot be 
deemed to be unreasonable and (4) that the defendants as lessees of 


one of the villages of the Zemindary were not incapable of acquiring 
such rights as against the plaintiffs as thessubsequent lessees of the 
Zewindari. The court said that a natural stream is one which has a 
natural source and flows in a natural channel. 


1 Orr v. Chetty, 4 Madras Law 2 Swindon Water Works Co. ». 
Journal Reports, 248. Wilts and Berks Canal Navigation Co., 
L. R. 7 H. L. 697, followed. 
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UNDERHILL ON EVIDENCE, AND BRADNER ON EVIDENCE.— A Treatise on the Law of Evi- 
dence, with a Discussion of the Principles and Rules which Govern its Presentation, 
Reception, and Exclusion, and the Examination of Witnesses in Court. By H.C. UNDER- 
HILL, LL.B. Chicago’ T. H. Flood & Co. 1894. 8vo. 567 pages (not including indexes) 
Rules of Evidence as Prescribed by the Common Law for the Trial of Actions and Pro- 
ceedings. By GEORGE W. BRADNER. Chicago: Callaghan&Co. 1595. 8vo, 513 pages 
(not including indexes). 

The above works owe their existence to authors of a very different person- 
ality, as appears from a perusal of their prefaces. But they are singularly simi- 
lar in their general scope and contents, and are aimed apparently at the same 
object,— the furnishing of the latest decisions in such a way as to supplement 
the standard treatises that have been published long enough ago to require new 
editions to keep them up to date. We shall examine them here from the point 
of view of their results, not their purposes. But one cannot help asking, in 
passing, what the author of the second work has in mind, when he speaks 
of the “‘ centuries” of “ thorough study ”’ of the law of evidence; or when he 
says that “the law of evidence is not a distinct body of rules independent of 
the other members of the body of law,’’ and that “‘ it is hard to draw the line 
between pleadings and evidence.” 

We take first Mr. Underhill’s treatise. The author in his preface acknowl- 
edges the sparing treatment given to “‘ some matters treated by the old author- 
ities at length,’? but claims that ‘‘ other departments have received the full 
consideration their modern importance demands.’’ Let us test this claim. 
“Relevancy”? is one of these topics named by him. This is given fourteen 
pages,— apparently no adequate space. But what of the treatment of the topics 
embraced? (1) Under ‘ Collateral Facts,’’ it is said: ‘‘ Where the value of 
land is involved, evidence of recent sales of land under similar conditions in 
the neighborhood is relevant to show the value of the land in question.” It is 
singular to find no intimation that there is difference of opinion on this point. 
Furthermore, only fifteen cases are referred to on the subject, and among them 
are not found such important cases as Thompson's Petition! and Railway Co. v. 
Patterson.2 (2) In regard to buildings, etc., being in a faulty condition, we are 
told that ‘‘ evidence of its condition, or of accidents which occurred in its use, 
prior to the time when the fact in issue occurred, is admissible.’? Now, first, 
there may be a radical difference between showing that condition directly and 
showing it by instances of other accidents; and to make a positive statement 
implying an identity of principle for the two shows loose consideration of the 
cases, Furthermore, no notice is taken of the difference between excluding other 
accidents as irrelevant and excluding them on account of confusion of issues, etc., 
nor between using previous accidents to show notice and using them to show 
a faulty condition. Finally, the cases cited are inadequate in number. (3) In 


1 In 127 New York. 2 In 107 Pa. 
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the next paragraph, under highway accidents, no reference is made to the 
decisions just referred to, which are in large part cases of highway accidents; 
while no one would ever suspect that the case of Collins v. Dorchester, has for 
forty years been the landmark of a contrary line of cases, or would under- 
stand the significance of the recent Massachusetts cases of Bemis v. Temple and 
Shea v. Glendale Co. (since the book was printed), practically repudiating this 
leading case. (4) We learn in the same paragraph that ‘ evidence that the 
defendant, after the accident, repaired the place where the plaintiff was injured 
is generally irrrelevant and inadmissible ,’”? but we are told of no reason; nor 
is it intimated that there is in some jurisdictions adecided contrary opinion; nor 
are the leading cases of Columbia R. Co. v. Hawthorne,’ (in the Federal Su- 
preme Court), or Morse v. Railway Co. (in Minnesota), noted in the ¢itations, 
(5) Under ‘ Evidence of Intention, etc.,’? the statements about the use of 
similar previous crimes is inaccurate and useless; as might be inferred from the 
failure to cite such cases as Com. v. Robinson,? and People v. Sharp,® not 
to speak of Mr. Herbert Stephen’s article in the Law Quarterly Review on the use 
of previous poisonings (apropos of the New Zealand case). (6) The statement 
that ‘‘ the practice of permitting proof of acts or crimes of a similar nature 
tending to prove knowledge or intention is doubtless partly due to the rule of 
the common law by which the party was debarred because of interest from 
testifying in his own behalf ”’ is so unfounded as to reflect on the acquaintance 
of the author with the precedents. (7) ‘ For evidence of a threat made by the 
victim [of a homicide] against the accused to be admissible, it is generally 
but not universally held that it should have been communicated to him if he 
alleges that his actions were influenced by it,’? with one case cited. First, one 
citation on such a point is a mere drop in the bucket; next, no intimation is 
given of the vital distinction between using a previous threat of the victim to 
show reasonable apprehension by the accused (in which case there must of 
course be communication) and using it to show that the deceased was probably 
the aggressor (in which case communication is of course unnecessary) ; the lat- 
ter use has usually been ignored, but has been receiving increasing recognition. 
(8) Another of the topics receiving ‘“ the full consideration that their modern 
importance demands ”’ is said to be that of res gestae. It is confusing enough 
to find the hearsay exception of regular entries here treated, though Green- 
leaf’s example, the author’s model, is here his excuse. But to confuse and 


treat together‘ entries under official duty and entries in the regular course’ 


of business can have no excuse. One result of this confusion is the statement, 
fundamentally erroneous,* that as to entries in regular course, ‘ the fact that 
the declarant is alive or dead, has no material bearing on the admissibility of 
such statements.’”’ Another result is that the cases of register-entries, etc., are 
placed partly here, partly in section 144 under public records, so that the differ- 
ence between e. g., official and non-official marriage registers is quite ignored, 
and certain recent decisions would be incomprehensible to the user of this 
book. Another result is the confusion of regular entries by a party and 
regular entries by a third person, and an intelligent use of such evidence 
becomes hopeless. Worst of all, perhaps, is the treatment of indorsements of 
partial payment under the res geste doctrine, instead of as statements against 


1 1892. 2 Mass. 3 107 New York. 4 § 58. 5 § 59. 
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interest; and not only is the fact not mentioned, that the use of such indorse- 
ments in this way is forbidden by statute in some jurisdictions is but the 
reason for it and the difference between an indorsement by the creditor and an 
indorsement by the debtor remain wholly unintelligible. (9) Under Primary 
Evidence! we are distinctly told that the ‘‘ best evidence”’ rule is a general 
one applying to all evidence ‘* that presupposes the existence of other evidence 
tothe same facts of a more original character;’’ but no authority is cited for it, 
because there is in fact no such general rule. To confuse in the same chapter? 
the primary evidence rule about writings and the parol evidence rule about 
writings is simply to make the successful handling of evidence impossible, and 
to put together things having absolutely nothing in common and not judicially 
treated as having anything incommon. To speak of photographs as “ prim- 
ary evidence ”’ is to misconceive judicial doctrine, and to confuse the question, 
What is primary evidence? with the question, When may photographs be used 
as secondary evidence? (10) That “ it is now the law that the exact language 
{of a witness at a former trial] need not be given if its substance is accurately 
stated ’* is a broad statement which indicates insufficient research. Thata 
judge’s notes are admissible and that they are inadmissible is affirmed in suc- 
cessive sentences; and that their rejection has anything to do with the hearsay 
tule, or that the presence or absence of the judge, when they are offered, may 
affect the question, one is given no hint. (11) That there is a fairly late Fed- 
eral Supreme Court decision on the subject of compelling a plaintiff to submit 
to physical examination or inspection,‘ is not mentioned; and whether 
inferences can be drawn from a refusal to be examined is not alluded 
to. (12) The distinction between writings actually reviving recollec- 
tion, and writings accurately recording a past recollection now dead, is 
partially presented; but it is said indiscriminately that ‘the writing 
by which the witness refreshes his memory should be contemporaneous 
with the transactions that are mentioned in it.’”” We had supposed that, 
as to the former class, the best authorities now conceded that the require- 
ment of contemporaneity does not apply and also that, in that class, the 
writing might be acopy. But there is no reference to this doctrine. (13) 
Under the privilege against self-crimination ® it will hardly be believed that the 
Counselman case, in the Federal Supreme Court, is not mentioned, nor is even 
the important question of the effect of the various forms of statutory pardon 
or immunity discussed; it is barely mentioned ina later note, with one citation. 
Of course, to the reader of this book the significance of Mr. Justice Grosscup’s 
recent decision in the McLeod case, or the need of any decision at all, must 
remain incomprehensible. (14) Finally, turning to another field, out of half a 
dozen cases which we had occasion to look forin the case-index, three of these,® 
are not to be found at the section cited; these may have been chance errors, 
but they seem to indicate careless index-making. The Topical Index has also 
fundamental deficiencies, in that it does not refer to all the places where the 
same subject is treated. ; 

We have mentioned the errors that appeared from a careful turning of the 
pages and withcut any attempt to discover errors of citation. The examples 


1 Ch, III. 4 § 202. 6 Com v. Trefethen, People v. O’Sullivan, 


2 §§ 30, 33. > § 54a. and Counselman v. Hitchcock. 
3 § 124, 
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above given are only those which are apparent in their very statement. They 
do not merely differ from the writer’s opinion; they conflict with common 
knowledge. But they deal with such fundamental matters that they signify a 
general untrustworthiness in the whole treatment. 

We now turn to Mr. Bradner’s book. This we like somewhat better in two 
respects,— there is some effort to give the reasons of rules and not merely to 
mass cases, and there is a more careful division and differentiation of topics, 
But, in respect to the carefulness of work and soundness of doctrines stated, 
what has been said of the former book applies equally to this book; there isa 
hopeless ignoring of recent leading cases and a failure to apprehend funda- 
mental principles. To take a few topics, let us again consult ‘‘ Relevancy.” 
(1) Under the head of Previous Corroborating and Contradicting Statements,! 
no mention is made of the exception, often allowed in this light, for the state- 
ments of the prosecutrix in a rape charge. (2) Under the head of Prior 
Accidents at the same or other places, no mention of Collins v. Dorchester is 
made; and such cases as Darling v. Westmoreland and District of Columbia v. 
Armes (which Mr. Underhill gives), cases cited more than any other dozen on 
the subject, are not given; they are not even in the Case-Index. There are seven 
cases on this subject, while at least one hundred are in the reports, and these 
seven are allfrom New York. (3) Under Intention, we again find no mention of the 
Robinson, the Sharp, and a dozen other leading cases, fairly recent. (4) There 
are total omissions of such topics as the making of subsequent repairs, acts of 
negligence to show negligent character or habit, the previous receipt of stolen 
goods to show knowledge, acts of unchastity by the prosecutrix in rape cases, 
etc.; and there is bare mention.of such topics as the use of previous frauds to 
show fraudulent plan, and the use of threats by the deceased in a homicide case, 
and this bare mention, as might be expected, is misleading and useless. (5) 
As to whether a character-witness may speak of his own knowledge of that 
character or must speak to reputation only,? there is both scanty and erroneous 
statement. (6) That ‘*‘ when a defendant has of his own accord put his char- 
acter in issue, the examination may extend to particular facts,’’® is a startling 
proposition. (7) That “a party calling a witness may show that he has told a 
different story at another time’’ is hardly law, unless the witness be adverse; 
and the author’s reference to the English statute on the subject is not only mis- 
leading, but is incorrect in that it touches only the St. 17 and 18 Vict., dealing 
with civil proceedings, and ignores the St. 28 and 29 Vict., extending the rule 
to all manner of proceedings. (8) That “if a witness isexempt by statute from 
liability for any offense of which he is compelled to give evidence,” or “ if a 
statute provides that what a witness testifies shall not be given in evidence 
against him,”’ “ his privilege is gone,’’4 are summary statements which ignore 
all the difficulty and doubt upon this question. To dismiss such a topic with 
three references (one in Texas, one in “10 Smith,’ and one in “8 Eng.”, 
wherever these last two may be) is of course to trifle with the subject; and to 
fail to refer here to Emery’s Case and the Counselman Case is less than writing 
nothing at all, because the omission will only mislead the lawyer who relies on 
the book. (9) That “as a general rule it is provided by statute in the differ- 
cnt States of this country’ that a privilege exists as to a communication to a 


1 Pp. 7, 18. 2 § 13. § 12. 4 44, 
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physician, or that ‘‘ in most of the States it is provided by statute that a similar 
privilege as to clergymen exists,” will be news to practitioners in most States. 
(10) That “‘ one who believes in the existence of a God and that an oath is 
binding on his conscience ”’ is competent, is not the correct statement of that 
principle. (11) To dispose of confessions properly in three pages is impossible ; 
this is perhaps the reason why there is no mention of the knotty case, “‘ You 
had better tell the truth,’? which has been so much disputed, and why the 
advice of an officer ‘“‘ You had better confess’? is stated absolutely not to 
exclude the confession.? (12)' The photograph citations, for a book professedly 
dealing with modern developments, are inadequate,*® being possibly one-fifth of 
all, and might have been enlarged with leading cases by reference to an article 
in the Central Law Journal. Moreover, out of a page and a half of text on 
the subject, more than a page is borrowed without quotation marks from a 
rhetorical opinion in a leading New York case not cited anywhere in the book! 
As there is in it a particular effort at style and effect, an express acknowledg- 
ment should in candor have been made. (13) Of the Parol Evidence chapter, 
it need only be said that no one writing at this day can afford to classify his 
material according to ‘latent ambiguities’’ and “‘ patent ambiguities.” It 
must be discouraging to Professor James B. Thayer to find that his essays on 
this subject have had no effect upon a book prepared since their appearance ; 
that the writer of a book on Evidence, above all others, should ignore them is 
remarkable.> (14) It might be expected that a confusion would appear of regular 
entries by parties and by third persons. But the confusion of regular entries 
and of memoranda refreshing recollection seems hardly possible, at least to 
the extent of treating the latter systematically as a hearsay exception; yet that 
is what we find.® 

This list of inaccuracies and failings could be increased from the remaining 
chapters; but it is not necessary. One’s general conclusion is that the book is 
not trustworthy, and enough evidence of this has been set forth. 

The truth is, if one may venture to speak frankly, that these authors are the 
victims of an impossible attempt. Books on Evidence of the scope of these 
~ treatises are neither possible nor desirable. There are three forms of work that 
can to-day be useful in this field, — the editing of a standard work like Greenleaf 
or Best by bringing its citations down to date; the exhaustive re-examination 
of a special topic, such as Presumptions or the Parol Evidence rule; or the 
thorough treatment of the whole field of Evidence. The treatment of all the 
topics in small compass (except in the memorandum form of a great jurist like 
Mr. J. Stephen), is not feasible nor practically useful. The best field for work 
is the treatment of special topics, m which Bailey’s Master and Servant; 
Tiffany’s Death by Wrongful Act, and Newell’s Defamation are examples. 
* This specialization of work is the trend of the day, and is particularly appro- 

priate in a law of such compass as our own; though it may be admitted that for 
various reasons there is comparatively less opportunity in the law of Evidence. 


1 P, 68. a favorite idea of the author’s, for it finds 


2 P.116. expression in the same words in the pre- 
3 P. 140. faces of two other works published by him 
* Preface, p. XVI.:“I believe thatIhave during the past year. 

neglected, among modern authorities, no § See the preceding note. 

source of iaformation.” This is apparently * P. 308, 
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But one cannot look with encouragement on treatises like the two in hand. 
One can account for them, perhaps, by the current low standard of legal train. 
ing in the profession, by its failure sufficiently to appreciate the permanence 
and the vastness of the mass of inherited legal principles in their modern 
development, by its commercial attitude toward legal science as a matter of 
practical experience soon picked up, and by its readiness to accept anything in 
printed form that professes to cite the latest case. With the profession in such 
an attitude and offering such a market, one cannot wonder that books are pre- 
pared to meet this market. If little is exacted, little will be furnished. But it 
is distinctly an unworthy market, and the hope of legal science lies in those 
who are unwilling to cater to it. No one can foresee the exact form which the 
future is destined to give our jurisprudence. But one can at least prophesy 
that one of the few means of preserving our law from becoming an ill-consid- 
ered jargon of technicalities, a hodge-podge of inconsistent formal rules, is the 
careful, original, trained study of the past and present sources of the law by 
those who are given in print the ‘power to impress their notions of law upon the 


profession. Jounx H. WiGMorE. 
NORTHWESTERN UNIVERSITY Law SCHOOL, CHICAGO. 


THE STATUTE RAILROAD LAWS OF NEW YORK.— With Numerous Citations and Notes of 
Judicial Decisions Applicable to Railroads, Corporations, etc. By GEORGE A. BEN- 
HAM, of the Troy Bar. Albany, N. Y. W. C. Little & Co., Law Book Publishers and 
Booksellers, 1894. pp. 604 and xii. 

In his preface the editor says it has been his aim “‘ to prepare a useful and 
convenient manual containing all the general railroad laws of New York and 
those co-ordinate therewith, which will be acceptable not only to the active 

practitioner but also to business men who may have occasion to refer to a 

book of this nature. In pursuance of this aim, the work has been adapted in 

so far as practicable to the needs both of the busy lawyer and of the unprofes- 
sional user. The statute laws have been arranged in systematic order, and 
under appropriate heads, in substantially the same manner as they are found in 
the statute books. * * * While this is ostensibly a railroad book, it is 
believed that excepting the statutes upon certain specific subjects, as Banking 
or Insurance, it contains all the matter applicable to general corporations. - 

The chapters on Taxation, Receivers, Code of Civil Procedure, Penal Code, and 

Code of Criminal Procedure, contain everything of a general nature applicable 

to private corporations of this State.”” The first part contains the General 

Railroad Laws of 1890, as amended by the laws of 1892; the General and Stock 

Corporation Laws; the Rapid Transit act; proceedings for the condemnation 

of real property; provisions in regard to the organization and management of 

railroads; provisions respecting elevated roads and street surface railroads; 
and laws as to municipal bonds issued in aid of railroad companies. The sec- 
ond part relates to railroad tickets and baggage ; rights and duties of employés; 
the application of the Mechanics’ Lien Law to railroads; taxations; receivers; 
the provisions of the Code of Civil Procedure and of the Penal Code and Code 
of Criminal Procedure applicable to railroads. 

The editor’s notes seem to be full and complete. They are concise in form 
and are placed together at the end of each chapter under the number of the 
section of the statute to which they apply. The cases referred to are, of 
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course, mostly cases in the New York courts, though there are citations of 
decisions of the United States Courts, the courts of other States and of English 
and Colonial courts as well. The Amendments of the Corporation and Rail- 
road Laws of 1893 are incorporated into the body of the work; but the laws of 
1894 upon these subjects are contained in an Addenda. 

The index is very full. Mr. Benham has evidently performed his work with 
painstaking care and has made a useful and convenient manual of the Corpora- 
tion and Railroad Laws of New York. 
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OTHER BOOKS RECEIVED. 


CHAPTERS ON THE PRINCIPLES OF INTERNATIONAL Law. —By JOHN WeEsrt- 
LAKE, Q. C., LL.D., Whewell Professor of International Law in the University 
of Cambridge; Late Fellow of Trinity College, Cambridge; Honorary LL.D. of 
the University of Edinburgh; Member and lateVice-President of the Institute of 
International Law, Cambridge. At the University Press. 1894. 


THE Law OF THE APOTHECARY.— A compendium of both the Common and 
Statutory Law Governing Druggists and Chemists in Massachusetts, Maine, 
New Hampshire, Vermont, Rhode Island-and Connecticut. By GrorGE How- 
ARD Fai, LL.D., Ph. D. Lecturer on Roman Law in the Boston University 


Law School. 
Apothecary. Such Mortal Drugs I have; but Mantua’s Law 


Is death to any he that utters them.” 
Romeo § Juliet. 


“It is folly for a man who might be well off to involve himself, through ignorance of the 
law, in litigation.” 
Plautus. 


Boston, Irving P. Fox, 8 Oliver street. 1894. 


On10 STATE BaR ASSOCIATION REPORTS, VOL. XV.—Proceedings of the Annual 
Mecting of the Association Held at Put-In-Bay on July 18, 19 and 20, 1894. 
Constitution, by-laws, list of officers, members, etc. Toledo, Ohio: The 
Toledo Legal News Company. 1894. 
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